1 of 100 DOCUMENTS

Copyright (c) 2002 President and Fellows of Harvard College
Harvard Women's Law Journal

Spring, 2002

25 Harv. Women's L.J. 281

LENGTH: 20350 words

ARTICLE: Refugee Law and State Accountability for Violence Against Women: A Comparative Analysis of Legal
Approaches to Recognizing Asylum Claims Based on Gender Persecution

NAME: Melanie Randall*

BIO:
* Assistant Professor, Faculty of Law, and Scotiabank Professor, Centre for Research on Violence Against
Women and Children, University of Western Ontario. Thanks to Denise Reaume, Faculty of Law, University of
Toronto and the editors of Harvard Women's Law Journal for helpful comments on the text, and to Kim Holas,
Raija Pulkkinen, and Amanda Taerk for their research assistance.

SUMMARY:

... There is, arguably, no nation in the global community where gender equality has yet been fully realized. ... The
Parts following analyze how gender has (and has not) been reconciled with the "particular social group™ category in
U.S. refugee law and engages some comparative reference to recent relevant developments in U.K. asylum law. ... Of
significance for the purposes of this analysis are the structural problems embedded in the Canadian statutory definitions
of refugees, and the difficulties which have been encountered in making women's claims cognizable within these
definitions, in particular, claims for asylum based on gender-specific forms of persecution like sexual violence. ... The
Canadian Guidelines seek to enable adjudicators to grant refugee status to women whose claims are based on past
experiences of gender persecution and who can demonstrate first, a well-founded fear of future persecution, and second,
that this persecution relates to at least one of the already enumerated grounds of persecution--religion, nationality, race,
political opinion, or membership in a particular social group. ...

HIGHLIGHT: The danger of confronting the universality of women's oppression lies in the rejoinder that women are
always and never refugees--always, because they cannot confidently rely on state protection wherever they live; and
never, because there is no place to which they can flee. nl

Human rights have not been women's rights--not in theory or reality, not legally or socially, not domestically or
internationally. n2

That women can now seek asylum from gender-related persecution is perhaps one of the most remarkable achievements
in Canadian legal history in this century. n3
TEXT:

[*281] INTRODUCTION

There is, arguably, no nation in the global community where gender equality has yet been fully realized. n4 Put
differently, gender inequality, or [*282] women's subordination vis-a-vis men, continues to characterize virtually all
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known societies, although the degrees, extent and manifestations of the phenomena differ, sometimes profoundly. This
is the backdrop against which migrant women's claims for asylum take place--when they flee from one nation and seek
refuge in another to escape the particular harms of gender persecution. The claims of refugee women who seek escape
from the more specific gender persecution manifested through crimes of sexual and/or domestic violence, and the
attempt to create legal spaces in which these claims can be accommodated in Canada, throw into stark relief a complex
set of legal, political, and social issues. Among these issues are definitions surrounding human rights, women's rights
and legal recognition of what constitutes a rights violation, the public/private split, the state's role in and relationship to
gender inequality, and the socio-legal contexts of violence against women. Furthermore, given that the majority of
refugees come from nations of the Third World, n5 refugee claims and their reception in the nations of the liberal
democratic West inevitably evoke dominant narratives and representations of cultural "others."

In this Article | address two central themes, each of critical importance in the determination of claims for asylum
made by women fleeing gender persecution. The first of these is the set of definitional hurdles women face in framing
claims that are based on gender persecution, most often revolving around the "maost elastic and nebulous" n6é category--
"membership in a particular social group.” The second is the state's relationship to the persecution being claimed and,
most critically, its ability to protect the claimant, a particularly fraught dilemma in cases of violence perpetrated in
intimate relationships and in the context of the so-called "private" sphere.

The first Parts of the Article address legal attempts to "fit" the experiences of women refugees who make asylum
claims based on experiences of domestic and sexual violence as gender persecution into the existing statutory
framework governing the admission of refugees into Canada. The Parts following analyze how gender has (and has not)
been reconciled with the "particular social group" category in U.S. refugee law and engages some comparative reference
to recent relevant developments in U.K. asylum law. To this end | analyze the Canadian Immigration and Refugee
Board's ("IRB") Guidelines issued on Women Refugee Claimants [*283] Fearing Gender-Related Persecution n7
("Guidelines™), to assist with adjudicating the claims of refugee women seeking relief from gender persecution.
Drawing on the now extensive literature on this topic, n8 I specifically address the extent to which women's refugee
claims are best captured through amending the statutory definition of a refugee to include gender as an enumerated
ground of persecution. Alternatively, | address leaving the current definition intact and instead judicially expanding the
existing definitions--such as the category of "membership in a particular social group”--to recognize the specificities of
gender persecution. The tactical merits of these divergent approaches are described by Audrey Macklin as
"augmentation versus reinterpretation of existing categories.” n9 She argues for adoption of the latter strategy. I argue,
however, that these are not mutually exclusive approaches. Adding gender as an articulated ground will not displace the
simultaneous need to push and expand the interpretive framework of already existing legal categories that define
refugees to accommodate the specificities of women's claims and the social contexts in which they emerge.

The second and related focus of this Article is to critically examine what refugee law and dominant discourses
surrounding the claims of migrant/displaced women fleeing the gendered injuries of domestic and sexual violence
reveal about the complicated role the state plays in relation to this form of gender persecution. Crucial to this question is
attention both to the role of the home state from which the refugee woman has taken flight and of the receiving state in
which she seeks asylum. Furthermore, the privatized nature of most violence against women in intimate [*284]
relationships must be taken into account in any analysis of this expression of gender inequality and the state's role in it
because the idea that men's violence against women is a “private™ problem and not a public one has obscured the extent
to which this violence is socially and politically produced and situated.

In particular, | examine the Canadian state's own record on providing protection to its female citizens whose lives
have been harmed by domestic and/or sexual violence. This analysis throws into stark relief the paradoxical nature of
the implicit assumption operating in many Western states--that this problem has somehow been remedied at home. |
argue that governmental accountability for violence against women implicates a range of complicated issues, and that
no state, including the Canadian state, has adequately remedied this problem within its own borders, creating an
unacknowledged dilemma for refugee-receiving states like Canada. Part of the way around this dilemma must be found
in a recognition that the limitations of state provision of adequate protection from violence are not only found "there"
but also exist "here," as an examination of the Canadian record on this issue shows. This suggests that the operating
assumption in refugee law should be that most states are not able to protect women adequately from “private™ violence
perpetrated by male intimates, and, as a result, that the evidentiary hurdles facing claimants seeking to show a failure of
state protection should be eliminated or at least greatly attenuated.

I. WOMEN, VIOLENCE, AND THE GENDER POLITICS OF REFUGEE FLOWS
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Violence against women is pervasive, affecting women around the world. n10 Indeed, men's violence against
women is arguably one of the most central, profound, and brutal ways in which gender inequality is produced,
expressed, and reproduced. The vast majority of sexual violence perpetrated against women takes places within intimate
heterosexual relationships in what has traditionally been viewed as the private sphere. n11 While sexual violence,
particularly mass rape, n12 has also historically [*285] and contemporarily been used as a tool of war, n13 the focus
in this Article is mainly on sexual violence perpetrated against women by their male intimates, that is, by so-called
private or non-state perpetrators.

A great deal of research, advocacy, political organizing, and legal reform has taken place over the last two decades
in an attempt to tackle the problem of violence against women at the domestic and international levels. n14 Despite a
significant amount of state action on this massive social problem in at least some countries, it remains to a great extent
effectively beyond the reach of state intervention. This is in part because men's violence against women and children is
embedded in and intersects with social relations of hierarchy and inequality that are deeply rooted and resistant to
transformation, n15 and in part because state responses have been woefully inadequate in dealing with this social
problem. It is also symptomatic of the historical dichotomization of the private and the public, and the severing of state
or public responsibility for (or intervention into) what has typically been viewed as the "private” and intimate world of
the domestic, the traditional domain of women and the family. n16

In addition to sexual violence, women around the world face a variety of other forms of persecution and human
rights violations which are gender specific, including female genital mutilation ("FGM"), dowry deaths, n17 purdah,
nl18 coerced or forced adherence to religious dress codes [*286] and other restrictive customs, and the use of mass
rapes as a weapon of war. Other constitutive features of gender inequality that are present in virtually all known
societies include women's exclusion from or under-representation in the state and other powerful social institutions,
gender segregated employment patterns and unequal pay, inadequate reproductive health care, lesser access to general
health services, education, and other social goods and resources, and greater--if not often exclusive--responsibility for
the care of children and domestic work. It is important to point out that while some of the forms of women's oppression
that are often taken to be the most "extreme"--like FGM and bride burnings--are typically found in the nations of the
South, women's inequality is a global, trans-national phenomenon characterizing the polities of both the so-called First
and Third worlds.

Not surprisingly, the politics of gender inequality also shape refugee flows. One of the striking characteristics of the
world's refugee population is the significant overrepresentation of women and children amongst its ranks. In fact, it is
estimated that eighty percent of refugees and displaced persons worldwide are women and children. n19 Refugees are
produced as the result of a variety of social, economic, and political upheavals, including--but not limited to--ethnic
wars, economic devastation, environmental catastrophes, and wide-scale human rights abuses. As Helene Moussa points
out, "the refugee situation today is no longer ad hoc or temporary. It is a continuous phenomenon, and for many
refugees a permanent life situation." n20 The protracted crisis in Kosovo, for example, produced a massive outpouring
of refugees as many thousands of people fled war-torn areas and sought safety in neighboring territories. n21 The
escalating and violent struggle between Palestinians and Israelis has, as one of its central unresolved components, a
refugee problem created by the historical displacement of Palestinians who seek a right of return.

In addition to the startling gender asymmetry in the populations of the world's refugees, there is also a pronounced
gender asymmetry with regard to the proportion of female refugee claimants admitted into Canada. However, the
asymmetry is not in the direction one would imagine. In other words, while it should seem obvious that the greater
preponderance of female refugees worldwide would result in a greater proportion of female refugees being admitted
into Canada, the reverse is true. Male refugees are significantly over-represented in terms of who is admitted to Canada
under the refugee category. Approximately sixty percent of refugees selected and accepted from abroad (as opposed to
those making inland [*287] claims) have been male adults. Overall, approximately two thirds of all refugees accepted
into Canada are male. n22 The under-representation of women refugees admitted into Canada speaks both to the
conditions of women's lives around the world--including greater poverty, access to fewer resources, greater (or
exclusive) responsibility for children, and more restricted mobility, to name just a few--as well as the structural barriers
built into Canada's refugee determination system which make access to it so much more difficult for displaced women.
n23 Of significance for the purposes of this analysis are the structural problems embedded in the Canadian statutory
definitions of refugees, and the difficulties which have been encountered in making women's claims cognizable within
these definitions, in particular, claims for asylum based on gender-specific forms of persecution like sexual violence.

A. The Legal Definition of "Refugee" and the Canadian Guidelines
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Drawing directly on the UN Convention Relating to the Status of Refugees drafted in 1951, section 2 of Canada’s
Immigration Act provides that a Convention Refugee is any person who

(a) by reason of a well-founded fear of persecution for reasons of race, religion, nationality, membership
in a particular social group or political opinion, is

(i) outside the country of the person's nationality and is unable or, by reason of that fear, is unwilling to
avail herself of the protection of that country, or

(ii) not having a country of nationality, is outside the country of the person's former habitual residence
and is unable or, by reason of that fear, is unwilling to return to that country. n24

While the definition expressly identifies persecution based on factors such as race, religion, nationality, political
opinion, or membership in a particular social group, gender is glaringly absent as its own enumerated ground.

The definition of persecution is itself somewhat amorphous. It is not defined in the UN Convention Relating to the
Status of Refugees and is a concept which has resisted precise definition. n25 In Ward v. Canada (Minister [*288] of
Employment and Immigration) the Supreme Court of Canada defined persecution as “sustained or systemic violation of
basic human rights demonstrative of a failure of state protection." n26 According to the Guidelines, persecution may, in
some circumstances, "be the same as severe discrimination on grounds of gender." n27 For the purposes of refugee law
in general, then, persecution contains two elements--the fear, threat, or experience of harm (persecution), and the state's
inability or unwillingness to protect the individual from that harm.

Until relatively recently, therefore, those claims for asylum in Canada made by women on the basis of experiences
which would now be recognized as gender persecution, were not easily fit into the legal definitions of who qualified as a
refugee and were, in many cases, simply denied. In 1993, following significant media attention surrounding a few high
profile refugee cases in which women's claims were rejected, the Chair of the IRB issued its Guidelines. These
Guidelines were developed in consultation with refugee and women's advocacy groups and were intended to assist in
remedying the problems facing refugee women fleeing gender-specific forms of persecution. The cases which, in part,
helped focus public attention on problems within the refugee determination system involved women who were denied
refugee status even though they clearly experienced persecution based on gender. One woman was subjected to a
deportation order forcing her to return to Trinidad where her violent and abusive husband had also returned so that he
could avoid serving a prison sentence in Canada for repeatedly assaulting her. This woman's husband had previously
been convicted a staggering eleven times within Canada for physical violence perpetrated against her and for his
repeated threats to kill her. n28 Another woman's refugee application was denied (although eventually granted by
Ministerial discretion) despite the persecution and harassment to which she had been subjected in Saudi Arabia for her
refusal to wear a veil, as was required in that country by religious custom and state policy. n29

The traditional inability or refusal of adjudicators to accommodate these kinds of claims within the statutory
framework regulating the admission of refugees was the very issue the Guidelines sought to address by providing
principles of statutory interpretation for recognition of gender-specific persecution, and by providing additional training
to the IRB adjudicators in the application of the Guidelines' interpretive principles. The purpose of the Guidelines, then,
is to allow decision-makers in the IRB to define the category of refugee in a way that more fully and sensitively [*289]
takes into account the particularities of women's gender-specific experiences of persecution. The Guidelines are
especially important insofar as they instruct the IRB adjudicators in ways to accommodate the claims of women who
have been persecuted because they have transgressed the social or religious mores of their nation-states. n30 The
Guidelines are also important for women who seek asylum based on persecution in the form of domestic violence. In
both of these instances, the Guidelines incorporate a much needed recognition of the specific forms of persecution to
which women are often subjected because of their gender status.

Because the Guidelines represent an important move forward in dealing with gender persecution in refugee law,
and because Canada took a lead in adopting a more gender sensitive approach to adjudicating these claims, some may
have the impression that Canadian refugee law has largely resolved the barriers facing women seeking asylum for
gender-related abuses. n31 In fact, Canada is often held up as an example to other countries in this area. But on closer
examination, it is clear that the definitional and interpretive problems which have plagued the ways in which legal
decision-makers have responded to women's gender persecution claims and the ways in which legal interpretations have
resisted accommodating gender as a recognized ground of persecution have yet to be resolved in the Canadian context.
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The Guidelines do not actually include gender as an independent ground on which a claim of persecution can be
made within the statutory definition of a refugee. Instead, they direct the IRB decision-makers to determine "the linkage
between gender, the feared persecution and one or more of the already existing definition grounds.” n32 In this way, it
is important to recognize that the Guidelines, while representing significant progress in Canada's accommodation of
women's asylum claims based on gender persecution, are also an inherently limited remedy; they are only
administrative directives which reflect a policy statement of interpretive possibility, rather than a definitive definitional
legal shift. They are, in other words, not "hard law." The Guidelines merely serve as an [*290] interpretive device,
providing what Audrey Macklin describes as "advice on gender-sensitive approaches to statutory interpretation.” n33

B. Women as a Social Group

"The answer, of course, lies . . . in a broader principle, and the exaggerated focus on sub-groups and
identifying characteristics . . . [leads] to the essential identifying factor being ignored, namely, women in
context, that is, women in social context." n34

The Canadian Guidelines seek to enable adjudicators to grant refugee status to women whose claims are based on
past experiences of gender persecution and who can demonstrate first, a well-founded fear of future persecution, and
second, that this persecution relates to at least one of the already enumerated grounds of persecution--religion,
nationality, race, political opinion, or membership in a particular social group. In many cases this has meant attempting
to accommodate women's claims within the theoretically and empirically vexing category of "membership in a
particular social group."

However, this strategy has created an often mechanistic and reductive classification problem because, in the
absence of gender as an express ground of persecution, the Guidelines encourage the creation of artificial and ossified
sub-categories of women who are recognized as subjected to persecution, a dilemma which has also characterized U.S.
and British jurisprudence. Referring to British refugee law on this precise issue, one commentator has described the
interpretive challenge as having led to "interminable and unconvincing essays in sub-division.” n35 In the United States
the same classification phenomenon occurs. American courts, for example, have identified "women who are members
of the Tchamba-Kunsuntu Tribe of northern Togo who have not been subjected to female genital mutilation, as
practiced by that tribe, and who oppose the practice” n36 as the relevant social group in a successful asylum claim.
Similarly "Guatemalan women who have been involved intimately with Guatemalan male companions, who believe that
women are to live under male domination," n37 as the relevant social group in a claim which was denied.

Canadian refugee law recognizes the sub-category of "Trinidadean women subject to wife abuse" as the Federal
Court of Appeal identified [*291] in Mayers v. Minister of Employment and Immigration. n38 Although this case was
decided shortly before the release of the Guidelines, the Guidelines nonetheless do not remedy the problem of sub-
classification which appeared in Mayers. Instead, they underscore it. In other words, because the Guidelines do not
recognize that gender can itself constitute the social group facing persecution, the same taxonomic problem persists;
increasingly narrow sub-groups of women sharing specific characteristics are identified as the relevant and persecuted
social groupings.

In her introduction to the Guidelines, and addressing the issue of domestic violence, the (then) Chair of the IRB
illustrates precisely this problem when she states that women facing such violence "can be found to be members of a
particular social group, unprotected women subject to domestic violence.” n39 Other more recent examples of
constructed subdivisions include "single women suffering from abuse at hands of former spouses . . . who have been
forced into prostitution,” n40 women married according to traditional Yoruba custom, n41 women in Pakistan "in
forced marriages,” n42 "women in El Salvador abused by a perceived partner, a rebuffed ex-boyfriend,” n43 and "a
family including two minor children led by a single parent female with serious mental health problems, in a country
with serious social and economic problems with a documented negative effect on women and children.” n44

As these examples illustrate, in a world characterized by deep and structured gender inequalities, the Canadian
Guidelines fail to recognize that female gender status itself constitutes membership in a particular social group. Because
a statutory amendment exceeds the authority of the IRB Chair and would have to be undertaken legislatively, the next
best remedial strategy lies in the creative application of existing categories. In the absence of its enumeration as an
independent ground, then, the recognition of gender as the relevant “social group™ would be the best way to expand and
interpret the existing statutory definition of the refugee category. The Guidelines, however, fall short of this interpretive
strategy of indirectly finding gender itself to be a ground of persecution by recognizing women as a social group, and by
recognizing a specific form of persecution based on membership in that gender group. Instead, the Guidelines state that
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"what is relevant is evidence that the particular social group suffers or fears to suffer severe discrimination or harsh and
inhuman treatment that is distinguished from the situation of the general [*292] population, or from other women."
n45 In this way, then, the Guidelines mandate the identification of particular groups of women subject to persecution,
particular groups of women whose experience is distinguished from that of other women. Furthermore, with specific
regard to domestic violence the Guidelines stipulate that "a sub-group of women can be identified by reference to the
fact of their exposure or vulnerability . . . to violence, including domestic violence, in an environment that denies them
protection.”" n46

The problem with this approach is that there is no rationale for how the sub-group within gender-as-a-group, is to
be defined. In Macklin's words, "the Guidelines accept that . . . gender may form the basis for [particular] social group
ascription, but they evade the important question of how to circumscribe the group.”" n47 It is possible, then, that
women's refugee claims for asylum from sexual violence will be found to rest on an ever-expanding, yet paradoxically
increasingly narrow set of categories of claimants. For example, "Indian women subjected to physical violence from
husbands," or "Lebanese women subjected to sexual abuse by uncles," and so on. This endless particularization misses
the very crucial point of the analysis--that sexual violence is itself a form of gender persecution and that it is gender
which is both the common denominator defining the social group and which makes women the target of this form of
persecution in the first place. In fact, the section of the Guidelines which stipulates that a sub-group of women can be
identified by being distinguished from other women, is immediately followed by the assertion that "these women face
violence amounting to persecution, because of their particular vulnerability as women in their societies . . . ." n48 But
the Guidelines fail to follow through on the radicalism of this very insight. For, if it is their status as women which
renders them vulnerable to domestic violence--which is exactly the point that feminist advocates have been making for
more than two decades--then gender itself is the basis for membership in a particular social group. Gender is the
characteristic which delimits the social group. Comparing a sub-group of particularly vulnerable women to women as a
whole is superfluous and distracts from the main issue.

C. "Membership in a particular social group" in Ward

Released only a few months after the Guidelines, Ward v. Canada (Minister of Employment and Immigration), n49
is the seminal Supreme Court of Canada case on refugee status with respect to identifying fear of [*293] persecution,
and more specifically, on theorizing the contours of membership in a particular social group. In obiter comments on
how membership in a particular social group should be defined, La Forest J. lends credence to the view that gender may
in and of itself be an independent ground on which a claim of persecution can be founded. While the facts in Ward dealt
with a claim for refugee status made by a man threatened with death by the Irish National Liberation Army (INLA), a
paramilitary organization from which he defected, La Forest J.'s judgment engages in a wide-ranging consideration of
issues highly pertinent to refugee claims, including the state's relationship to persecution, which is analyzed more fully
below, and the scope of the category of "social group."

In delineating the correct approach to defining a particular social group, La Forest J. draws on anti-discrimination
principles and Canadian Charter of Rights and Freedoms jurisprudence, n50 clearly a progressive move for refugee
law. Drawing on these frameworks and on previous case law, he identifies three possible categories that may constitute
a "particular social group.” These are:

groups defined by an innate or unchangeable characteristic;

groups whose members voluntarily associate for reasons so fundamental to their human dignity that they
should not be forced to forsake the association; and

groups associated by a former voluntary status, unalterable due to its historical permanence. n51

According to La Forest J., the first of these, explicitly embraces "individuals fearing persecution on such bases as
gender . ..." n52 Of particular significance is that La Forest J. mentions gender as its own category, not defined in
relation to anything else or modified in terms of any other characteristic. This dictum from the Supreme Court of
Canada suggests that the IRB can dispense with the need to identify a gender sub-group within the gendered group of
women. As Macklin points out, "to the extent that Ward contemplates gender as a category, it may be that this aspect of
the Guidelines has been effectively superseded by the dictum of the Supreme Court of Canada.” n53 Certainly it would
behoove the IRB decision-makers to move beyond the categorical constraints of the approach of the Guidelines and,
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emboldened by this Supreme Court of Canada dictum, to stretch membership in a particular social group criterion to
include women as a social group.

[*294] D. Gender and Membership in a "Particular Social Group"”--U.S. Legal Approaches

The U.S. case law on the relationship of gender to the "particular social group” enumerated ground reveals a set of
ultimately inchoate interpretive approaches to this category's legal meaning. There has been a potentially significant
recognition that gender can form the basis, or, more accurately, part of the basis of membership in a "particular social
group,” evidenced both by the decision in Matter of Kasinga n54 and by a new proposed Immigration and
Naturalization Service ("INS") rule on Gender and Domestic Violence-Based Asylum claims. n55 However, U.S.
asylum law lacks a consistent willingness to recognize that persecution suffered by many women seeking asylum is
persecution inflicted precisely on the basis of their gender status. In other words, U.S. refugee law has yet to grapple
adequately with the fact that gender can form the basis of a "particular social group," and, as a result, some gender
claims have been allowed but only through convoluted legal logic, while others have simply been denied.

In Matter of Acosta the U.S. Board of Immigration Appeals n56 ("BIA") found that membership in a "particular
social group" was based on a "common immutable characteristic,” which might be innate, as "sex, color, or kinship
ties," or might be a "shared past experience such as military leadership or land ownership.” n57 This significant
decision in U.S. refugee law showed a promise of doctrinal progression and expansion with regard to legal definitions
of "particular social group," especially in recognizing gender as a potential basis of this category. This promise,
however, has remained largely unrealized in asylum jurisprudence in the United States.

Recognizing that the content of the "particular social group” category would necessarily be defined on a "case-by-
case basis," the BIA in Acosta acknowledged that the constitution of a "particular social group," therefore, could be
circumstantially specific, as in a shared experience or voluntary status that unites group members. More significantly,
however, the legal reasoning in Acosta expressly allowed for recognition that a “particular social group" can be
organized around fundamental characteristics essential to a person's identity, which obviously includes such
fundamental attributes as gender. However, a review of leading cases reveals [*295] the radical potential of this
recognition of gender as the basis of a "particular social group™ has not been systematically realized or fully
implemented in subsequent U.S. case law relating to women's refugee claims arising out of experiences of gender
persecution.

While the decision in Matter of Kasinga is hailed as a breakthrough insofar as it explicitly recognizes gender as a
component of the "particular social group™ category, the judicial reasoning underpinning this finding suffers from the
same restricted and compartmentalized approach to gender seen in Canadian case law. n58 In that case, Fauziya
Kasinga, a young woman from Togo, sought asylum in the United States to protect herself from being forced to submit
to her tribe's practice of FGM, a practice imposed upon all female members either in childhood or adolescence. n59
Ms. Kasinga had successfully escaped the practice through the protection of her influential father. Upon his death, she
fell under the care of her aunt who forced Kasinga into a polygamous marriage and, in preparation, also made plans to
force Kasinga to undergo FGM before the marriage was to be consummated.

The BIA found that the practice of FGM constituted persecution, thereby satisfying the first component required for
a grant of asylum. In order to satisfy the second phase of the legal inquiry, the persecution had to be tied to one of the
five categories specified in section 101(a)(42)(A) of the Immigration and Nationality Act. n60 The BIA found,
therefore, that the persecution was "on account of" her membership in the "particular social group” of "young women of
the Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by that tribe, and who oppose the practice." n61

Interestingly, the BIA arrived at the desirable and fair legal result, but only by way of the most restrictive analytic
route. Despite the fact that FGM is a gender specific practice imposed upon all girls in the group precisely because they
are female, the BIA did not find that the group subject to persecution was comprised of the tribe's female members. Had
it done so, it would have foregrounded gender as the most salient characteristic of identity which is the basis upon
which FGM was inflicted. This more expansive analysis would have recognized FGM as a gender-specific form of
persecution and would have led to a precedent in which gender alone was recognized as the basis of the vulnerable
social group. Instead, the BIA focused on the fact that the applicant had escaped the practice, situating her within the far
narrower group of women "having intact genitalia" who oppose the imposition of FGM. n62 This is [*296] more than
a matter of semantics. At risk is the ability to create legal categories which can most appropriately accommodate the
facts, one of which is that the persecution (in the form of FGM) from which Kasinga sought escape is a gender-specific
practice.
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The definition of "particular social group™ in Kasinga, while representing a positive legal development in U.S.
asylum law, nevertheless fails to grapple with gender as a category in its own right. By linking the persecution Kasinga
experienced to her opposition to and escape from FGM and by artificially defining membership in a "particular social
group” by her tribal membership, her gender, and her "genitally intact” status, the BIA's analysis of the applicant's
situation has it backward. The BIA failed to acknowledge that the persecution existed "on account of" Kasinga's gender.

In spite of the restrictive nature of its legal reasoning, by recognizing gender as a component of membership in a
"particular social group,” Kasinga is nevertheless part of a gradually opening door in the United States through which
women fleeing gender persecution can seek asylum, n63 and contributes to the possibility of more generous
interpretations of "particular social group™ in U.S. refugee law. Yet in the case law subsequent to Kasinga, the
"particular social group" category has continued to be subjected to impoverished legal reasoning constructing
"particular social groups™ on the narrowest of grounds. For example, in Aguirre-Cervantes v. INS, a young woman from
Mexico was granted relief on the basis that the persecution she suffered (extreme physical abuse perpetrated by her
father) was "on account of" her membership in the "particular social group™ of her own family of origin, another
extremely specific and small social grouping. n64 In Hernandez-Montiel v. INS, another petitioner from Mexico was
granted asylum on the basis of persecution on account of a very specific sexual identity, that of homosexual men with
female identities. n65 More recently still, in Matter of A-N-, a woman who fled abuse from her husband in Jordan was
granted asylum on the basis that she was part of the "particular social group” comprising "married, educated, career-
oriented" Jordanian women, indicating a recognition of the gender-based persecution but with a series of major
qualifications attached to narrow the ground significantly. n66

[*297] More problematic than the cases in which "particular social groups™ have been constructed extremely
narrowly are those cases in which courts have simply refused to recognize gender as forming even part of the group
identity, leading to the denial of asylum. For example, in Matter of R-A-, n67 the BIA denied asylum to a Guatemalan
woman who had been subjected to a decade of extreme physical and sexual abuse by her husband, abuse which the
Board had no trouble identifying as constituting persecution. n68 However, the application for asylum was denied
because, among other reasons, n69 the BIA found that her persecution was not "on account of" a cognizable ground,
rejecting her claim that the relevant social group was "Guatemalan women who have been involved intimately with
Guatemalan male companions, who believe that women are to live under male domination.” n70 This decision
generated a storm of protest and academic criticism, n71 was vacated by order of the Attorney General, on January 19,
2001, n72 and has been remanded to the BIA for rehearing after the final publication of new regulations pertaining to
gender asylum claims, at which time asylum will hopefully be granted based on the new Department of Justice rules.
n73 The BIA's decision in Matter of R-A-, however, demonstrates a blatant unwillingness (at least on the majority's part)
to recognize gender as the basis of persecution.

Relief has also been granted by U.S. courts to some women fleeing gender persecution by framing their claims in
terms of the enumerated grounds of "political opinion" n74 or "religion." n75 These cases have typically [*298]
involved either women fleeing oppressive gender-based practices ostensibly legitimated by religion (often claimed to be
authorized by the Islamic faith as in Matter of S-A-) or women fleeing domestic violence whose claims have been
understood to be based on their "political opinion™ that this violence is unacceptable (a challenge to male authority), as
in Matter of A and Z n76 and Lazo-Majano v. INS. n77

Use of these categories for linking the persecution suffered to an enumerated ground may represent an innovative
solution to current frailties plaguing the interpretations of "particular social group™ in U.S. refugee law, especially at the
micro-level for some women seeking asylum. But deployment of these categories underscores the macro-level
difficulties, already evident in Kasinga, which focus on the individual's resistance to the oppressive gender practices
from which they seek refuge, rather than recognizing that gender is at once the basis of the persecution and the basis of
the persecuted "particular social group.” Moreover, it suggests that a woman's belief that she should be free from
beatings and other forms of violence--"the notion that women are entitled to be treated as human beings" n78 --
represents a political opinion. Audrey Macklin effectively captures the paradoxical nature of the legal reasoning in the
following analogy:

Consider that it would be odd to argue that South African whites oppressed blacks because blacks held
the opinion that they were entitled to be treated as human beings (though they presumably did hold that
belief). Indeed, apartheid existed because of the racist beliefs of whites--in other words, blacks were
persecuted because of their racialized identity, not because of what they believed. By the same token,
domestic violence is not about what a woman believes, but about her gender identity--and the sexist
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beliefs of the man who abuses her. This cannot be captured under the rubric of political opinion because .
.. political opinion refers to the victim's beliefs, and not those of the perpetrator. n79

While the strategy of fitting gender persecution claims into the category of "political opinion™ has succeeded for some
individual women seeking asylum in the United States, it has thereby produced contorted legal reasoning [*299] to
support such claims and has circumvented the fundamental problem with the exclusion of gender from the "particular
social group” ground.

It is perhaps no coincidence that the judicial construction of increasingly particular versions of what constitutes a
"particular social group" in U.S. refugee law fits neatly with the radically individualized liberal ethos of U.S. law and
politics more generally. Recognition of large social groups situated in structured relationships of inequality--and none is
larger than that constituted by gender--is antithetical to the liberal political tradition which sees the individual as the
fundamental unit of analysis. Moreover, recognizing gender as an enumerated ground of persecution is seen by some as
potentially unleashing the spectre of hordes of prospective claimants seeking asylum simply by virtue of their
membership in a social category which is feared as being far too large. Some U.S. refugee decisions have been explicit
in expressing the concern that gender is an over-broad category on which to define a social group. n80

It should be pointed out that this classic fear of opening the "floodgates" has not prohibited recognition in refugee
law of other enumerated grounds--such as race, religion, and nationality--that necessarily encompass huge populations,
a fact pointed out in the Canadian Guidelines. n81 More fundamentally, however, the "floodgates" concern misses the
essential nature of the refugee remedy, which is a case-by-case individual one. Regardless of the fact that large numbers
of people in the world suffer oppression and persecution, asylum claims are made one at a time, on an individual basis,
and each individual claimant must pass procedural and evidentiary hurdles as well as fit her petition into a well
structured legal framework in order to make out her case. Furthermore, claims based on gender, as claims made under
other enumerated grounds, only stipulate the reasons for the persecution in any individual case and do not suggest that
this renders large segments of the population eligible for asylum. In other words, refugee law provides a necessarily
patchwork-like, individualized micro-level solution to complex macro-level social, economic, and political problems in
the world. For these reasons, therefore, a more expansive and principled U.S. approach to recognizing the ways in
which gender constitutes a particular social group, particularly in cases of gender persecution in the form of sexual or
domestic violence, is long overdue.

[*300] E. Gender and Membership in a "Particular Social Group"--Developments in U.K. Jurisprudence

Two recent cases in the U.K. n82 decided by the House of Lords are instructive both for the judicial reasoning
underlying the interpretation of what constitutes a "social group™ and for the implications this interpretation might have
for informing future trends in refugee law in Canada, the United States, and broader international contexts. These cases
are especially important for their identification of gender as the basis on which the asylum applicants were persecuted.
The decisions break new ground insofar as the legal analysis expressly recognizes that the persecution the asylum
seekers suffered was perpetrated because they were women in a society in which women's rights are violated. Put
differently, the relevant "particular social group" was found by the House of Lords to be grounded on gender.

Both cases, Islam v. Secretary of State for the Home Department and R. v. Immigration Appeal Tribunal and
Secretary of State for the Home Department ex parte Shah, involved the claims of Pakistani women who had been
subjected to severe violence by their husbands. Specifically, their husbands had accused them of adultery, and having
thereby been perceived to have "transgressed Islamic mores" the women were both physically abused and forced to
leave their homes. n83 In criminal proceedings under Sharia law, these women would, if found guilty, be subject to
"flogging or stoning to death." n84

Both women sought and were initially denied political asylum in Britain. The rejection of these women's claims
was based on a finding that as a matter of law, the claimants did not belong to a "particular social group." n85 It was
not contested that the women had suffered gender persecution. Nor was there any question about the state's failure to
protect these women. n86 Instead, the main issue in the appeals revolved around the pivotal question of their
membership in a social group legally recognized and protected by the Convention.

The House of Lords rejected the lower court's finding that the women were not members of a "particular social
group” within the meaning of the Convention, which was based upon the conclusion that there was no common uniting
attribute that would satisfy the requirement of cohesiveness. n87 [*301] Instead, the Law Lords, divided four to one,
found that the women did belong to a “particular social group,” though they had distinct approaches on how precisely to
define that group. n88 Three members of the majority accepted the validity of "women in Pakistan" as constituting the
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"particular social group,” while one Law Lord found the group to be narrower, constituted by "women in Pakistan
accused of adultery." n89

In addition to the broad and purposive approach taken by the House of Lords in interpreting the Convention in
Islam and Shah, the decision is significant for its explicit and sustained analysis of gender as the fundamental basis of
the oppression and persecution the claimants in these cases suffered. As Lord Hoffmann stated, "the concept of social
group is in my view perfectly adequate to accommodate women as a group in a society that discriminates on grounds of
sex, that is to say, that perceives women as not being entitled to the same fundamental rights as men." n90 This kind of
legal analysis promises to yield potentially expansive results--namely, that gender discrimination is now foregrounded
in refugee law, inevitably leading to a recognition of gender as a distinct, independent, and explicit ground on which
claims of persecution may be advanced. This is a development, however, yet to be acknowledged in U.S. refugee law.
Furthermore, despite a more liberal approach in Canada, it has yet to be adequately realized in Canadian jurisprudence,
though its arrival was arguably portended by La Forest J. in Ward.

F. Making Gender an Enumerated Ground: Contested Legal Strategies

In the face of the definitional and interpretive complexities which have plagued refugee law's relationship to gender
persecution claims and, specifically, to the "particular social group” ground, many critics of the current Canadian
statutory definition of refugees have persuasively argued that gender must be added as an explicitly and independently
enumerated ground on which a persecution claim may be based by refugee applicants. n91 As a group of U.S. refugee
law experts point out, "the [*302] recognition that the particular social group category can be defined by gender is
critical for women seeking protection and, more generally, for coherent interpretation of the particular social group
ground." n92 As Mattie Stevens forcefully argues, "the addition of 'gender' as a refugee category is a moral and
political imperative. It is also a realistic goal, given increased international recognition of the particular dangers women
face." n93

Not all writers agree, however, that identifying gender as a separate ground is the best strategy in the Canadian
context. Against a chorus of voices arguing in favor of this legal maneuver, Audrey Macklin warns that there are
hazards in making gender an independently enumerated ground, hazards which may not attach to the "discursive
strategy of reinterpretation” of the current categories, which she prefers. n94

The strategy with the best tactical advantages in this context, in Macklin's view, does not include lobbying for the
inclusion of gender as a separately enumerated ground of persecution. Instead, it emphasizes the need to push for an
interpretive process that uses the already existing categories within the statute to acknowledge gender persecution. In
fact, Macklin warns that if gender were added as an independent ground, "decisionmakers elsewhere could easily
dismiss the relevance of Canadian case law on gender-related claims on the basis that the refugee definition in Canada is
different." n95 She further points out that gender, like race, nationality and religion for example, is socially constructed
and that axes of social location other than gender--such as sexual orientation and disability--are also not independently
enumerated grounds of persecution within the statute. In her words, "given a choice, | would advocate collapsing race,
nationality and religion into the 'social group' designation.” n96 This is because Macklin views the potential
expansiveness of the "particular social group” category as one which can accommodate the claims of persons belonging
to a number of different social groups--constituted and socially constructed on grounds of race, sex, religion, for
example--and a multiplicity of overlapping social locations.

While the creativity of Macklin's tactical approach is salutary, her favored strategy does not foreclose the efficacy
of adding gender as a free-standing enumerated ground of persecution. Moreover, while her points about the need for
creative interpretation of the legal categories defining refugees as they currently exist are well taken, her arguments
against making gender an independently enumerated ground are not entirely [*303] convincing. Both sexual
orientation and disability, along with other statuses around which social relations of inequality are constructed, are
distinct from gender inequality. n97 There are, no doubt, good reasons for adding these as enumerated grounds as well,
but regardless of the separate arguments which may support such a position, their exclusion from the statutory definition
is hardly justification for the continued exclusion of gender as an independent ground. Gender is a fundamental and
defining feature of social life and marks a profound social division upon which is built a deep social inequality, often
expressed violently. As Heather Potter argues, "women should not be invisible within the immigration system, and
dealing with gender-based persecution separately forces a recognition of the particular position of women which
otherwise could be too easily overlooked.” n98

Macklin herself acknowledges that the risk of not naming what is done to women as gender persecution leads to its
trivialization and "perpetuates the invisibility of its victims." n99 But her preference for the use of particular social
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group and the persuasive arguments she raises for the elasticity of this category in the interpretive decisionmaking
process surrounding refugee claims should not preclude the simultaneous push for recognition of gender as its own
enumerated ground.

Adding gender as its own ground does not necessarily mean that all claims for asylum made by all women refugees
will be limited to the ground of gender, even when the gender specificity of the refugee woman's experience is salient.
Acknowledging this goes a long way towards ameliorating the concerns of those who argue that gender should not
always be an aspect of identity which is severed from or highlighted over other often inextricably linked aspects, such
as nationality or religion. Macklin provides a sophisticated account of the important analytical distinctions which can
and should be maintained in assessing the claims of women refugees and points out that refugee law is one legal arena
which easily accommodates an understanding of intersectionality. n100 Macklin argues that not "every case of gender
persecution is persecution because of gender,” n101 explaining that "women being persecuted as women is not the
same as women being persecuted because they are women.” n102 A woman who has been subjected to rape or flogging
in the context of a civil war may have been persecuted for reasons not ultimately or exclusively reducible to gender, for
example, her membership in an opposing political [*304] group or in a subjugated ethnic minority. In this case, while
the persecution manifests itself in a gender specific form, such as rape, the ground of political opinion or nationality
may better capture the particularities of the context in which the persecution occurs.

Clearly there will be (and have been) cases, however, where what a woman refugee claimant has faced falls
squarely within the category of gender persecution. Sexual violence cases within the context of intimate relationships
are perhaps the best example of this category of cases. The most straightforward way to deal with these cases is to have
a legal recognition built into the statutory definition, which necessitates the addition of gender as an enumerated ground.
It must be remembered that administrative tribunals like the IRB are subject to the political context in which they
operate and can change in tenor given the election of a new government. This also lends weight to the view that the
Guidelines, which are not legally authoritative, are simply insufficient to adequately accommodate women's claims for
refugee status based on gender persecution. Gender must be made its own ground within the statutory framework
governing refugee admissions to Canada. In addition, institutional decision-making at the IRB must be more sensitized
to the particularities of women's experiences of gender persecution.

Due to the often static nature of legal categories, making available the widest array of possible choices within the
statutory definition can only assist decision-makers in responding adequately and flexibly to the range of women's
refugee claims given the diverse contexts and experiences from which these claims might emerge. Establishing relevant
legal categories is, at any rate, only a beginning. The crucial phase comes in their interpretation and application with
regard to the actual conditions of people's lives. This speaks to the need both for clearly articulated legal definitions and
categories which can capture the experiences of refugee women and for adequate and ongoing training for immigration
and refugee decision-makers to ensure that a gender-sensitive approach is built into the procedures and decisions
surrounding the claims of refugee women fleeing gender persecution, particularly sexual violence. It also means that the
other grounds and categories operating within the refugee determination process should be simultaneously subject to
expansive and progressive interpretation, along the lines suggested by Macklin, in order to take widest possible account
of the various conditions of oppression from which refugees seek asylum.

In cases of domestic and sexual violence, in particular, adding gender as an enumerated ground, taken together with
a legal recognition of sexual violence as a central manifestation of gender persecution in which women are violated as
women, because they are women, is clearly necessary if these claims from refugee women are to be made more
cognizable to legal categories. Such an addition would represent an acknowledgment in law that violence against
women is a form of gender oppression [*305] potentially recognized as persecution in the refugee context. Canadian
feminists have recently lobbied the Canadian government to include persecution based on gender as a ground for
claiming status as a refugee under the Immigration Act. n103 These changes, however, have not been implemented.
Arguments for making gender an enumerated ground in the U.S. legal context have also been vigorously advanced by
American feminist scholars. n104 Specifically and statutorily recognizing that gender is an independent enumerated
ground is, in turn, consonant with a recognition of the pervasiveness and oppressiveness of gender inequality and its
particular manifestation in the form of sexual violence. This would be a significant, symbolic, and substantive way in
which the state could move towards taking greater responsibility for recognizing and acting upon an obligation to end
sex discrimination in refugee law.

Il. THE ROLE OF THE STATE: COMPLICITY AND ACCOUNTABILITY

A. An Evaluation of the Accountability for Gender Persecution of the Refugee-Producing State
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The state has an affirmative duty not only to protect against domestic violence but also to prevent its
occurrence. n105

Following the assessment of whether the harm experienced and/or feared by the refugee claimant constitutes
persecution, the refugee's home state’s relationship to the persecution is the next stage of the legal inquiry. This second
element of the claim for refugee status revolves around whether or not the refugee's home state is responsible for the
persecution, and/or on the state's ability to offer protection from this persecution. It is this stage which has posed
significant conceptual and evidentiary hurdles for women refugee claimants.

The issue of the state's role in the persecution suffered has been a vexed problem in asylum law. Traditionally in
refugee law, persecution was understood as something emanating from the state or from those acting in their capacity as
state agents. The traditional view, therefore, recognized only persecution perpetrated by public authorities and failed
[*306] to recognize the rights of women to be free from gender persecution perpetrated in the so-called "private"
sphere. But given that women the world over are far too often subject to the gendered harms of sexual violence
perpetrated most often precisely within the "private” sphere of intimate relationships, this has often allowed the state to
refrain from “intruding" into that domain which is not "public” and has allowed for these violations of women's human
rights to continue with virtual impunity.

The U.N. High Commissioner for Refugees ("UNHCR") Handbook on Procedures and Criteria for Determining
Refugee Status represents an early recognition of persecution perpetrated by non-state actors. n106 It states that
persecution is "normally related to an action by the authorities of a country," but that it "may also emanate from sections
of the population that do not respect the standards established by the laws of the country concerned.” n107 This marked
a significant departure from the traditional, restrictive view of persecution. The 1993 Guidelines explicitly refer to
persecution perpetrated against women by non-state actors by speaking of women who fear persecution resulting from
"acts of violence either by public authorities or at the hands of private citizens from whose actions the state is unwilling
or unable to adequately protect the concerned persons.” n108 This viewpoint was confirmed by the Supreme Court of
Canada in Ward v. Canada when La Forest J. made it clear that "state complicity in persecution is not a prerequisite to a
valid refugee claim.” n109 In fact, in Ward La Forest J. asserts that the very lynch-pin of the analysis of whether or not
the refugee claimant has a well-founded fear of persecution is precisely the question of the state's inability to protect
them. n110 This is an extremely important assertion by the Supreme Court. It confers judicial approval from Canada's
highest Court of recognition that persecution claims perpetrated by private actors can form the basis of a valid refugee
claim. Given that most violence against women is perpetrated by male intimates, this is also a very significant advance
for the specific claims of women seeking refugee based on the gendered injuries of sexual violence.

This approach both suggests that the state has a proactive obligation to protect women against violence, and that the
state is implicated for its omissions in this area. As Cecilia Romany puts it, "in ensuring women's civil and political
rights, the state must be held to an affirmative duty to ensure the eradication of those social and economic conditions
that [*307] maintain and perpetuate subordination.” n111 Given that violence against women is one of the constitutive
features of the conditions which maintain and perpetuate gender subordination, states are responsible for their failures to
take action to remedy this situation. In other words, "states are responsible for the failure to respect, whether through
acts or omissions, women's human rights to life, liberty, and the security of the person." n112 Or, as another
commentator more boldly asserts, "when the state fails to take affirmative steps to protect battered women from intra-
familial violence, it is complicit in creating the harm.” n113

One of the underlying and unexamined assumptions in refugee law in the refugee-receiving nations of the West is
that the liberal democratic states of the First World are (relatively if not completely) free of the problems which
sometimes plague the refugee-producing states of the Third World, including the state's failure to protect its citizens. La
Forest J.'s optimism (or perhaps naivete) idealistically expressed in Ward about most national regimes' ability to protect
the populace is revealed in his assertion that "nations should be presumed capable of protecting their citizens." nl114 As
he elaborates, "absent a situation of complete breakdown of state apparatus . . . it should be assumed that the state is
capable of protecting a claimant." n115

This claim is problematic on a number of levels. First, there does not need to be a complete breakdown of the state
apparatus for there to be a state failure to protect citizens, as even a cursory reference to most states' records on women's
human rights violations within their borders attests. n116 The assumption also places a very difficult, in some cases
nearly impossible, burden on refugee claimants who must marshal evidence to "prove" that their home states have not
afforded them protection. n117 As Macklin points out, "so strong is the notion that only 'they' produce refugees that the
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... [1993] amendments to Canada's immigration law raise the standard of proof that claimants from designated 'non
refugee-producing' countries must satisfy to establish their claim."” n118

Furthermore, given the international context and pattern of refugee flows, this assumption plays into dominant
cultural and imperialist perceptions [*308] that nations of the First World are humanitarian havens to those poor and
down-trodden wretches from the Third World who seek asylum in the nations of the West. These tropes play out in
gender persecution cases as well, as Sherene Razack's critical analysis of refugee cases demonstrates. In Razack's
words, "the case of gender-based persecution appears to go more smoothly when the cultural context can be
"anthropologized"--that is, presented as non-Western, inferior, and usually barbaric towards women." n119

An interesting and challenging current case in Canada, MCI v. Jessica Robyn Dolamore calls into question this
traditional assumption that Western liberal democratic states are immune to the "failure to protect” which often
characterizes states of the developing world. n120 A woman who is a citizen of New Zealand and Australia was
initially successful in her claim for refugee status in Canada on the basis that she belongs to a persecuted social group--
women--and fears harm and possibly death from her abusive former husband, a citizen of Australia. This woman had
been subjected to years of physical and sexual abuse at the hands of her former husband. During a period in which they
lived together in the United States, he beat her so violently that he was convicted of aggravated assault charges and was
deported from the United States back to Australia. She re-married and re-located to New Zealand, where her exhusband
persisted in harassing and threatening to kill her and her new family from Australia, including sending menacing letters.
n121 The Canadian IRB accepted her refugee claim, but the Minister of Citizenship and Immigration successfully
applied for judicial review at the Federal Court. Blais, J., of the Federal Court of Canada found that "the Board erred in
not examining the issue of state protection" and sent the case back for a re-hearing by another panel. n122 Of particular
interest are the political motivations which might be assumed to underlay the Ministry's decision to appeal this novel
and unorthodox case and the way in which an IRB of one liberal democratic First World nation might conduct a legal
inquiry into the extent to which another liberal democratic nation, also of the First World is able to extend protection to
women from violent male intimates.

As this case shows, with regard to women's experiences of sexual violence the presumption that democratic nations
of the North or First World are immune to the failures of states of the South or Third World does not hold up to critical
scrutiny. In fact, a review of Canada's own record on protecting women from sexual violence dislodges this easy [*309]
assertion, and problematizes the neat distinction between the nations of the First World "us" and those of the Third
World "them" in this area.

B. Critically Appraising State Accountability for Violence Against Women in Canada

Writing about the evidentiary requirements of refugee hearings dealing with women's claims based on domestic
violence as gender persecution, Anjana Bahl states that, "if there are any statistical materials relating to rape, battery,
murder, sexual assaults, and the failure of the legal system in the country to respond to such offences, they should be
introduced into evidence." n123 What is obviously not put into evidence in refugee hearings revolving around gender
persecution and violence against women claims, however, is the receiving state's own internal record on these issues.
Built into the refugee system is the undisturbed assumption that the "we" of the receiving country have dealt with these
problems, and that “they" are very different from us in that regard. The point of turning the gaze onto the Canadian
state's internal record in this area is to reveal the implicit hypocrisy of imposing such high evidentiary standards on
claimants, and to disrupt the assumption that the Canadian state should impose on other states, standards to which it
itself does not or cannot always conform.

To the extent that violence against women and children remains a significant problem both in the United States and
in the U.K., these nations share, with Canada, difficulties in protecting their own female citizens from domestic and
sexual violence. n124 As in Canada, these failures of protection in the United States and the U.K. are the backdrop
against which women's refugee claims for entry into these countries take place.

The fact that no state can claim to be able to offer complete protection to its female citizenry does not erase
significant differences in how various nations respond to the problem of violence against women and children and the
remedies offered within them. Indeed, the greater the commitment to gender equality the more likely it is that a state
will promote policies and laws aimed at eradicating the problem of domestic and sexual violence, including allocating
sufficient resources to protect those victimized by it. The dilemma inheres in how it is that women subjected to
domestic and/or sexual violence can be offered refugee status when violence against women exists everywhere and no
state can truly offer complete protection. On the issue of violence against women and children, therefore, a recognition
of this situation in refugee-receiving states can go some distance towards remedying this problem in and of itself, by
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[*310] challenging the often implicit assumption that the "we" of the West exist in nations where the "they" of the
"other" countries will necessarily find safe refuge. More concretely still, an acknowledgment of the dilemmas of state
provision of adequate protection from violence against women in adjudicating asylum claims based on this form of
persecution might help subordinate the significance of the question of state protection in the applicant's home country.
Concretely, this means that the operating presumption in refugee law should be that most states are not able to protect
women adequately from "private" violence perpetrated by male intimates, so that evidentiary hurdles facing claimants
seeking to show a failure of state protection can be eliminated or at least attenuated. If this were the case a decision like
the recent one K.K.E. (Re) n125 would be reversed, for this application for asylum was denied on the grounds that the
woman claimant who had been subjected to domestic violence by her estranged spouse was, in fact, able to avail herself
of state protection in Argentina (her country of origin). In fact, the decision-makers went so far as to claim that "the
[state] protection available to the claimant is not unlike that offered in Canada to victims of domestic violence." n126

However, a review of both the pervasiveness of the problem of violence against women n127 within Canada and
the efficacy of the Canadian legal system (including the police) in responding to this violence paints a rather disturbing
picture. Findings from various studies on the topic support the view that the Canadian criminal justice system is largely
unable to provide an effective remedy to women subject to domestic and sexual violence. Violence against women takes
place on a rather massive scale within Canada. Findings from the Women's Safety Project show that fifty-six percent of
women interviewed in Toronto had had an experience of rape or attempted rape at some time in their lives, and one in
four women (twenty-seven percent) had experienced some kind of physical assault perpetrated in an intimate
relationship with a male partner. n128

Using less stringent and broader definitions, a far higher proportion of women reported experiencing sexual
intrusion or assault. For example, sixty-seven percent of the women interviewed reported some form of sexual assault
and fifty-three percent reported some kind of sexual abuse in childhood. n129 Including sexual harassment, ninety-
eight percent of the women interviewed reported at least one experience of sexual assault, [*311] sexual abuse in
childhood, physical assault in an intimate relationship, sexual harassment, or sexual intrusion at some point in their
lives. n130 Findings from a national telephone survey conducted by Statistics Canada on violence against women also
reveal high rates of victimization. n131 For example, in the Statistics Canada survey, thirty-nine percent of women
reported a sexual assault experience in adulthood n132 and twenty-nine percent of the women interviewed reported an
experience of physical violence perpetrated by a male intimate. n133 These findings attest to the very high prevalence
and commonality of sexual violence in Canadian women's lives.

A key way in which to assess the efficacy of the Canadian state's response to these crimes is to measure women's
attitudes towards and experiences within the criminal justice system with regard to experiences of sexual violence, as
well as the extent to which these crimes are reported and adequately processed through it. The criminalization of these
acts, previously protected by the rhetoric of "privacy" which insulated them from attracting public intervention, is now
the single largest focus of state policy to combat violence against women. The criminal justice system (including the
police) is therefore the key institutional framework to examine because it represents the state's most coordinated legal
response to this social problem.

Research findings in this area suggest that many Canadian women distrust the legal system in Canada with regard
to crimes of violence against women. For example, ninety-one percent (381) of the women interviewed for the Women's
Safety Project agreed or strongly agreed with the statement that "the courts and judges in this country are too easy on
men who beat their wives," while eighty-eight percent (369) of the women agreed or strongly agreed that "in the
courtroom, the woman who has been raped is put on trial." n134 In terms of police response to sexual assault, sixty
percent (251) of the women agreed or strongly agreed that "the police do not do a good job of protecting women from
rape and sexual assault," while sixty-one percent (or 246) of the women acknowledged racism on the part of the police
by agreeing or strongly agreeing that they "do not serve and protect all racial and cultural groups equally [*312] and
fairly." nl135 These attitudes towards the police are hardly surprising given the police's dismal record in dealing with
cases of sexual violence.

In a recent groundbreaking case in Canada, however, the Toronto Police Department was found liable both for
negligence and for violations of the section 7 security of the person and section 15 equality rights guaranteed under the
Canadian Charter of Rights and Freedoms, after a woman from whom they had deliberately withheld information about
a serial rapist was ultimately sexually attacked her at knifepoint one night while she was sleeping in her own bed. n136
This legal victory does not help the litigant insofar as she was not spared the life-shattering experience of a violent
sexual assault. However, it does show an increasing judicial willingness to hold a state institution, like the police,
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accountable for failing to protect women from sexual violence, and emphasizes the state's duty owed to women in the
form of police protection. n137

This wariness about the police and the criminal justice system is consistent with the well documented reluctance of
S0 many women--a reluctance which is potentially even more pronounced for women of color--to report crimes of
sexual violence perpetrated against them, especially when these crimes are committed by male intimates. Not
surprisingly, then, the vast majority of cases of sexual violence disclosed during the interviews for the Women's Safety
Project were never reported to the police. n138 In ninety-two percent of the (339) cases of sexual abuse before the age
of sixteen, the police were not notified, nor were they called upon in ninety-four percent of the cases of sexual assault
perpetrated against women at or after sixteen years of age. n139 In seventy-five percent of the (134) cases of physical
assault perpetrated in intimate relationships the police were never called upon for intervention. n140 Again, the
findings from the Statistics Canada survey were remarkably similar to those generated by the Women's Safety Project.
Specifically, the Statistics Canada interviews showed that the police were called in only about twenty-six percent of the
cases of physical assault. n141 The Statistics Canada survey also reports that only six percent of sexual assault cases
were reported to the police. n142 Interestingly, a more recent Canadian crime survey undertaken by Statistics Canada
indicates a significant upward trend [*313] in women's reports of assaults in intimate relationships to the police. n143
In the Women's Safety Project survey, women's main reasons given for not reporting crimes of sexual violence, were a
fear that police would not believe them, and/or that police would not do anything about it in any event.

Reporting to the police, however, is only one phase of the criminal justice system response. Research has
demonstrated that once reported, criminal cases involving violence against women undergo a filtering process at
virtually every stage of the process (beginning with underreporting), such that these crimes are those for which there is
the lowest likelihood of a conviction. n144 This means that in the great majority of cases of men's violence against
women the offenders perpetrate this violence with impunity. For example, in the Statistics Canada survey, of the one
quarter of all physical assault cases reported to the police, three quarters of these did not result in the police pressing
charges. n145

A journalistic investigation of the processing of domestic violence cases in courts in Toronto revealed that the
police and the courts continue to remain largely ineffective in dealing with ongoing violence directed towards women
by their male intimates. n146 Tracking 133 cases of "domestic violence" that were reported to police in Metropolitan
Toronto over a one week period in July of 1995 (already a significantly smaller representation of the problem as a
whole by virtue of the fact that the large majority of cases go unreported) the journalists describe "a justice system
failing at every step, with judges, crown attorneys, defense lawyers and police pointing the finger of blame elsewhere."
n147 Of the 100 cases which had been "completed" (meaning processed through the system) by the date of the report's
publication, only sixty percent resulted in a conviction. In nearly one-half of these cases (forty percent) the perpetrator
was not found guilty or penalized in any way for what were typically repeated violent offenses. n148 Of those cases in
which a conviction [*314] was secured "in most cases the man was allowed to plead guilty to a lesser crime and
received no jail time, and often no criminal record . . . despite an Ontario Court of Appeal ruling that calls for jail terms
for domestic beatings like these." n149

The women who experience this form of sexual violence and whose cases are processed through the criminal
justice system are very often subjected to further humiliation, disempowerment, and frustration. As the reporters
documenting domestic violence in Ontario's justice system also observe, "the women interviewed in The Toronto Star
study left court disillusioned and bitter." n150 Additionally, they note that "most [of the women] were not contacted by
victim services people or crown attorneys shortly after the assault, despite government policy,” which mandates these
procedures to "support"” assaulted women. n151 With the recent establishment of the specialized domestic violence
courts in Ontario these problems have, potentially at least, begun to be remedied, though research needs to be conducted
to measure the efficacy of these courts.

In Ontario a Coroner's Inquest was struck to inquire into the death of Arlene May, a woman killed by her common
law husband on March 8, 1996. n152 While many women are killed by male intimates, this case drew public attention
because the failure of the state in providing her protection was so blatant, as were the threats made against her life by
her violent spouse. Arlene May's killer, Randy lles, who murdered Arlene May before Killing himself, had been
repeatedly convicted of physical violence towards Ms. May and had made death threats against her on numerous
occasions over a period of years. On the very day he killed her, Randy lles was allowed free on bail, despite his
previous convictions. The judge failed to take seriously the death threat he had issued against Ms. May, notwithstanding
police testimony before the judge that they took the perpetrator's threat against her life seriously. The ineffective
response of the criminal justice system with regard to the murder of Arlene May clearly demonstrates the state's very
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direct role in creating the conditions which facilitated her death by failing to provide the very protections it promised.
n153 The jury of this inquest produced 213 recommendations to improve women's and children's safety, many of which
have yet to be implemented by the conservative provincial government.

[*315] Another spate of intimate femicides occurred in Ontario in the summer of 2000. These spousal homicides,
in which estranged male intimates killed their female ex-partners, generated much media attention n154 and prompted
yet another Coroner's inquest into the very same issue as was addressed by the inquest in the murder of Arlene May.
n155 What is most striking about these cases--one of which involved a woman being fatally shot after handing her baby
over to neighbors who attempted to intervene n156 --is that not only had the women left their abusive spouses, but also
that each of the women had called upon a variety of state agencies and services, including the police, for assistance and
protection on multiple occasions before being killed.

These findings and institutional inadequacies point to the Canadian state's inability and/or failure to protect its
female citizenry in any adequate way from gender persecution perpetrated in the specific form of sexual violence. In a
nation in which sexual violence continues to be perpetrated against women on a disturbingly pervasive scale this
amounts to a serious scale of human rights violations. While the Canadian state has devoted considerable resources to
programs dedicated to ending violence against women and to ameliorating its harmful effects through the provision of
"victim" services, these services have been grossly insufficient to address the scope and persistence of the problem.
Furthermore, in a climate of neo-conservative economic policies, they have been dramatically cut back. Most of the
recommendations issued by the federally appointed Canadian Panel on Violence Against Women, itself a controversial
body given the size of its budget and the public perception in some quarters, at least, that it was a public relations
exercise without any real clout, remain unimplemented today, about a decade later. n157

Much of the discourse surrounding refugee law, implicitly at least, assumes that the "we" of the liberal democratic
Canadian nation state beneficently "save" or "rescue" "them"--those individuals who make it here from the world's
refugee populations. This is achieved through what is perceived to be a generous refugee program, based on the state's
historic commitment to humanitarianism. | argue, however, that this framework--its historical revisionism aside n158 --
can partially, at least, be disrupted [*316] by a conceptual shift in emphasis, one which moves attention away from an
exclusive focus on the plight of the refugee women fleeing gender persecution who seek entry into Canada's borders,
and onto an appraisal of our own state's record on protecting women's human rights with regard to the gendered crimes
of sexual violence. An examination of the Canadian state's own (un)willingness, (in)ability, and (in)efficacy in
protecting its women citizens from sexual violence is an important part of any adequate grasp of the dynamics at play in
Canada's official policy and legal responses to women refugee claimants fleeing sexual violence, and the ways in which
these claims are traditionally situated and received. This widened lens also provides a more complete contextual
framework within which to grasp the politics of state responses to the conditions of women's lives, conditions which
very often are profoundly shaped and limited by experiences of sexual violence.

CONCLUSION

There remain ongoing, systemic, and structural problems of violence against women in Canada, which the
Canadian state has faced difficulties in remedying in any meaningful way--particularly within the criminal justice
system. Setting forth this observation, however, is not the equivalent of presenting the simplistic argument that refugee-
receiving nations such as Canada should not accept refugee women claimants who flee gender-based persecution
because of the internal failure of refugee-receiving nations to protect women adequately from this same kind of
violence; nor is it to suggest that there are not meaningful and substantial differences in various states' responses to
violence against women specifically, and to gender equality more generally. On the contrary, given the increasing
displacement of peoples around the world, a more expansive refugee program is in order, one which would make the
program more accessible, redress the historic gender imbalance in the over-representation of male refugee claimants
(relative to their proportion of refugees worldwide), ease the legal hurdles facing claimants, and significantly increase
the numbers of women claimants allowed into the country under this category. n159

The point of this exercise, instead, is to demonstrate the difficulty that all states have in containing, let alone
eradicating, the social problem of men's violence against women in intimate relationships, as well as to highlight the
difficulty most states have in delivering anything close to adequate protection to its women citizens from the devastating
harms of [*317] this violence. In addition, drawing attention to the Canadian state's internal record on the very issues it
presumes to adjudicate with regard to other states vis-a-vis women's refugee claims (that is, the levels of protection
from violence afforded to women within their borders) facilitates a discursive shift away from the failure of the refugee-
producing states, and onto the similar failures of a First World refugee-receiving state. It appears that there may be as
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many continuities as there are discontinuities between the nations of the South and the North in terms of a state's ability
to protect its own women citizens from this particular form of gender persecution. Shifting the gaze closer to home and
onto the Canadian state's own record (as well as that of other Western refugee-receiving states), consequently, should
also facilitate a breaking down of the "us"/"them" dichotomy which implicitly, and sometimes explicitly, tends to
pervade refugee discourse and which is part of what Sherene Razack describes as the necessarily racialized encounters
between the First and Third Worlds in refugee hearings. n160

An answer to the dilemma of the inadequacy of state protection in relation to gender persecution refugee claims
might lie in recognizing that it is not that Canada should claim to have superior policy and legal responses to violence
against women and children. Instead, it is that by granting refuge at the micro-level (the level at which refugee law
operates in its response to individual claims and the experiences on which they are based)--and assuming the claim is
successfully made out with regard to establishing persecution--a particular woman may stand a significantly better
chance of escaping the violence perpetrated by the particular man who has persecuted her, because she has made it to
the other side of the world.

A critical assessment of Canada's own record on protecting women from violence, therefore, is not an attempt to
argue that we shouldn't take seriously the state's commitment, at least on some level, to work to end violence against
women. Nor do | suggest that there may not be quantitative and qualitative differences in state responses which should
be exposed and critically analyzed. But in larger terms, no nation yet seems close to eradicating violence against
women, and no state yet adequately protects its women from this violence. In light of this empirical reality, therefore,
the evidentiary burdens the Canadian state imposes on women refugee claimants fleeing the harms of sexual violence
with regard to proving failure of state protection in their home states, should be significantly relaxed. The Canadian
state and the IRB must recognize that a state's failure or inability to protect women from the harms of sexual violence
should be more often presumed than subjected to rigorous standards of proof. It may be, then, that the moral and legal
obligation Canada should adopt towards women asylum claimants seeking refuge from [*318] sexual violence is
precisely what La Forest J. rejected in Ward, that is, allowing a claimant "to seek out better protection than that from
which . . . she benefits already.” n161 Indeed, given the entrenched nature of sexual and domestic violence perpetrated
against women all over the world and the limited and inadequate state responses to it, this may be the best we can
currently hope for.

Finally, as Razack emphasizes, it is imperative that an explicit acknowledgment of the role of the Western nations
in creating the legacies of colonialism, Third World impoverishment, and upheaval from which so many people seek
refuge around the globe be maintained in Canada's responsiveness to refugee claims. n162 This specifically means
remembering First World complicity in the creation of international refugee flows and a concomitant sharpening and
deepening of Canada's commitment to accepting refugees, even though accepting refugee claims only provides
individual remedies to larger, systemic problems. With regard to the claims of women fleeing the harms of sexual
violence, the Canadian state must both make gender an enumerated ground of persecution in its statutory definition of
refugees. It must simultaneously strive to increase the sensitivity of the IRB adjudicators to the ways in which legal
categories can be expanded and interpreted to accommodate an enhanced understanding of the nature of gender
persecution in general, and domestic/sexual violence more specifically. A commitment to justice demands no less.
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