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ONE

Introduction

Sed quis custodiet ipsos custodes?
(But who will guard the guardians?)

—Juvenal

On October 29, 1958, at 5:45 in the morning, nine Chicago police offi-
cers acting without a warrant forced their way into James and Flossie
Monroe’s home, pulled the Monroes and their six children out of bed,
and forced them to stand half-naked in the living room while they
ransacked the home, dumped out the contents of drawers, tore clothes
out of closets, and slit open mattresses. Officer Pape, the leader, beat
James Monroe with his flashlight and called him “nigger” and “black
boy”; another officer pushed Flossie Monroe; and several officers
kicked and hit the children and pushed them to the floor. The officers
eventually took Mr. Monroe to a station house, where he was forced
to appear in a lineup and was questioned for ten hours about a recent
murder. Throughout the ordeal, the officers refused to allow Monroe
to call a lawyer or his family. In the end he was released—the victim
of a story about a “Negro robber” concocted by the real murderers. The
Monroe family sued the officers under a federal civil rights statute, but
the federal district court and the court of appeals rejected their right
to sue in federal court. In 1961, to the surprise of many, the United
States Supreme Court reversed and granted them this right.!

A few years later a decision like Monroe v. Pape would seem routine.
But in early 1961 the Court had yet to establish its reputation as a
consistent defender of individual rights against official abuses of
power.? Only a few years earlier, for instance, in Screws v. United States,
a criminal case brought against a Georgia sheriff who had brutally
beaten a black man to death, the Supreme Court overturned the sher-
iff’s conviction and created a difficult standard for convicting perpetra-
tors of police brutality> The sheriff was acquitted on retrial under the
new standard. The Monroe decision, by contirast, opened the door to
civil lawsuits to redress official abuses of individual rights.*

The decision, moreover, was part of a much larger transformation in



2 Chapter One

which the Supreme Court, for the first time in its history, began decid-
ing and supporting individual rights claims in a sustained way. As
late as the mid-thirties, less than 10 percent of the Court’s decisions
involved individual rights other than property rights; the Court in-
stead devoted its attention to business disputes and often supported
property-rights claims brought by businesses and wealthy individu-
als.®> The Courts attention and support eventually shifted to modern
individual rights.© By the late sixties, almost 70 percent of its decisions
involved individual rights,” and the Court had, essentially, proclaimed
itself the guardian of the individual rights of the ordinary citizen. In
the process, the Court created or expanded a host of new constitu-
tional rights, among them virtually all of the rights now regarded as
essential to the Constitution: freedom of speech and the press, rights
against discrimination on the basis of race or sex, and the right to due
process in criminal and administrative procedures. Undoubtedly the
depth of this transformation is limited in important ways: some rights
have suffered erosion, and, as many Americans know, judicial declara-
tions of individual rights often find only pale reflections in practice.®
But as 1 demonstrate in more detail shortly, the transformation has
been real and it has had important effects. This transformation is com-
monly called the rights revolution.

Why did the rights revolution occur? What conditions encouraged
the Supreme Court to regularly hear and support individual rights
cases after largely ignoring or spurning them for 150 years? And why,
after many years of hearing claims by powerful businesses, did the
Court regularly turn its attention to the claims of “underdogs”? In
sum, what were the sources and conditions for the rights revolution?

Sources and Conditions for the Rights Revolution
The U.S. rights revolution is usually attributed to one or more of the
following: constitutional guarantees of individual rights and judicial
independence, leadership from activist judges (particularly Supreme
Court justices) who have been willing to use those constitutional provi-
sions to transform society, and the rise of rights consciousness in popu-
lar culture. Conventional explanations tend to place particular empha-
sis on judicial leadership as the catalyst for the rights revolution.
Constitutional guarantees, judicial leadership, and rights conscious-
ness certainly contributed to the US. rights revolution. This book
shows, however, that sustained judicial attention and approval for in-
dividual rights grew primarily out of pressure from below, not lead-
ership from above. This pressure consisted of deliberate, strategic or-
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ganizing by rights advocates. And strategic rights advocacy became
possible because of the development of what I call the support struc-
ture for legal mobilization, consisting of rights-advocacy organiza-
tions, rights-advocacy lawyers, and sources of financing, particularly
government-supported financing.

This support structure has been essential in shaping the rights revo-
lution. Because the judicial process is costly and slow and produces
changes in the law only in small increments, litigants cannot hope to
bring about meaningful change in the law unless they have access to
significant resources. For this reason, constitutional litigation in the
United States until recently was dominated by the claims of powerful
businesses; they alone commanded the resources necessary to pursue
claims with sufficient frequency, acumen, and perseverance to shape
the development of constitutional law. And for this reason, too, consti-
tutional law and the courts largely ignored the potential constitutional
rights claims of ordinary individuals. The rights revolution grew out
of the growing capacity of individual rights advocates to pursue the
forms of constitutional litigation perfected by organized businesses,
but for very different ends. The growth of the support structure, there-
fore, significantly democratized access to the Supreme Court.

Others have posited, of course, that political pressure and organized
support for rights litigation influence judicial attention and approval
for civil rights and liberties.” My analysis builds on such research. But
what is distinctive about my analysis is its emphasis on material re-
sources, on the difficulty with which those resources are developed,
and on the key role of those resources in providing the sources and
conditions for sustained rights-advocacy litigation. Many discussions
of the relationship between the Supreme Court and litigants assume
that the resources necessary to support litigation are easily generated
and that, as a result, litigants of all kinds have always stood ready to
bring forward any kind of case that the Court might indicate a willing-
ness to hear and decide. But that presumes a pluralism of litigating
interests and an evenness of the litigation playing field that is wholly
unjustified. Not every issue is now, nor has been in the past, the subject
of extensive litigation in lower courts, due in part to limitations in the
availability of resources for legal mobilization.

Implications of the Support-Structure Explanation
The support-structure explanation for the U.5. rights revolution is sig-
nificant for two closely related debates in contemporary politics and
constitutional law: (1) whether (or to what extent) democratic pro-
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4 Chapter One

cesses must be sacrificed in order to achieve protection for individual
rights, and (2) how best to protect individual rights in modern society.
Many people perceive a deep tension between rights and majoritarian
democracy and believe that, if we wish to “guard the guardians” (the
police and other public officials), we must turn unaccountable power
over to judicial guardians. Some critics have claimed that the Supreme
Court’s decision in the Monroe case, for instance, amounts to a judicial
usurpation of power because under the Monroe precedent, courts have
constrained the discretion of public officials without regard to the
wishes of democratic majorities.

The rights revolution, either implicitly or explicitly, is at the heart of
the debate over the relationship between rights and democracy. For it
was during the rights revolution, according to the advocates of con-
temporary individual rights, that courts finally began properly de-
fending and protecting such rights. And according to the critics of the
new rights, it was during the rights revolution that judicial power grew
out of control and eroded the democratic process. Robert Bork, a lead-
ing critic of the new rights, has described the rights revolution as “the
transportation into the Constitution of the principles of a liberal cul-
ture that cannot achieve those results democratically.” Creating rights
through judicial interpretation, he declares, is “heresy,” and “it is cru-
cial to recognize a heresy for what it is and to root it out.”'* His use of
the term “heresy” is deliberate, for the key problem, in Bork’s view, is
a heretical judicial interpretation of a foundational written text, the
Constitution. In the judges” hands, Bork charges, the Constitution has
been transformed from a mechanism for limiting arbitrary governmen-
tal power into a source for arbitrary judicial power. As Bork observed,
“the Constitution is the trump card in American politics, and judges
decide what the Constitution means.”" This is a judge-centered analy-
sis of the rights revolution, but it also asserts thmm
pends on constitutional structure.

To a remarkable degree many defenders of contemporary rights ac-
cept the judge-centered interpretation of the rights revolution and of
rights protection in general; they acknowledge that the rights revolu-
tion grew out of fundamentally undemocratic processes. But they de-

fend many of the new rights on the ground that the results, in the.

end, strengthened democracy.” In this view, for instance, the electoral
reapportionment rulings of the early sixties' deeply interfered with
the democratic political process but did so in order to enhance the
fairness of that process.*
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If my thesis is correct, however, the common emphasis on constitu-
tional provisions and judges is exaggerated and the concern about un-
democratic processes is ill founded. Of course it is unlikely that a ma-
jority of the population, if polled, would have supported each judicial
decision in the rights revolution. But many legislative policies could
not survive a popular referendum either. The meaning of “democracy”
is thus complex and nuanced, and the critics recognize that fact by
focusing mainly on the issue of process—claiming that the process of
rights jon is judge-dominated and therefore is intrinsically less a
result of broadly based action than is legislative policy making.

This book is intended in part to refute that persistent claim by show-
ing that the rights revolution depended on widespread support made
possible by a democratization of access to the judiciary. Cooperative
efforts among many rights advocates, relying on new resources for
rights litigation—financing, organizational support, and willing and
able lawyers—provided the raw material for the rights revolution.
Many of those resources either were legislatively created or reflected
a democratization and diversification of the legal profession and the
interest-group system. Neither judges nor constitutional guarantees
are irrelevant; judges ultimately decide whether to support rights
claims, and constitutional guarantees may become rallying symbols
for social movements and may provide footholds for lawyers’ argu-
ments and foundations for judicial decisions. But both the policy pref-
erences of judges and the meaning of constitutional rights are partly
constituted by the political economy of appellate litigation, particu-
larly the distribution of resources necessary for sustained constitu-
tional litigation. If the rights revolution developed out of the growth of
a broad support structure in civil society, if rights litigation commonly
reflects a significant degree of organized collective action, and if judi-
cially declared rights remain dead letters unless they gain the backing
of a broad support structure, then the rights revolution was not un-
democratic or antidemocratic, even in the processes that created it.
And if the evidence and analysis in support of that proposition is per-
suasive, then critics bear the burden of explaining why we should re-
turn to a time when only large businesses and the wealthy com-
manded the organizational strength, resources, and legal expertise to
mobilize constitutional law in their favor.

The support-structure explanation is likewise pertinent to the other
rights-related debate mentioned above—how best to protect individ-
ual rights in modern society. In the United States, great political battles



http:process.14
http:democracy.12

6 Chapter One

are fought over judicial nominees. In other countries, some citizens
wish for a John Marshall or an Earl Warren (great American Supreme
Court Justices) to breathe life into their moribund constitutional law.
And constitutional lawyers from the United States jet about the world
engaging in “constitutional engineering,” the process of creating new
constitutions for other countries—on the assumption that new or re-
vised constitutional structures and guarantees will re-form other soci-
eties.

Under the support-structure explanation proposed here, however,
proponents of expanded judicial protection for rights should not place
all hope in judges or constitutional reform but should provide support
to rights-advocacy lawyers and organizations. If a nation—the United
States or any other~—wishes to protect individual rights, it would do
well not to confine its efforts to encouraging or admonishing its
judges, fine-tuning its constitution, or relying on the values of popular
culture to affect rights by osmosis. Societies should also fund and
support lawyers and rights-advocacy organizations—for they estab-
lish the conditions for sustained judicial attention to civil liberties
and civil rights and for channeling judicial power toward egalitarian
ends. .

The Genesis of the Support-Structure Explanation
The standard emphases on judges, constitutional text, and popular cul-
ture reflect a nearly exclusive focus in past research on the U.S. case.
In the United States, liberal judges, constitutional rights guarantees,
and growing popular support for individual rights coincided at the
time of the rights revolution, and so commentators attempting to inter-
pret or explain the rights revolution commonly looked no further than
those influences. But as I started to study the U.S. rights revolution I
became aware of similar (or apparently similar) rights revolutions in
other countries. In Britain, for instance, a country with a conservative
judiciary and no constitutional bill of rights, individual rights nonethe-
less are gaining increasing judicial attention and support.'* Such devel-
opments encouraged me to look for other possible influences, and my
focus here on resources for legal mobilization is the result. The four
common-law countries selected for my comparative analysis—the
United States, India, Britain, and Canada—have gained reputations as
sites of rights revolutions (of varying strengths and focuses, to be sure)
but differ in a number of dimensions, particularly in their constitu-
tional structures, the reputations of their judges for creativity and ac-
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tivism, the presence of rights consciousness in popular culture, and
the strength of their legal mobilization support structures.

In such a comparative investigation, clarity about what is being com-
pared is essential. Rights, as I use the term here, consist of the new
rights that emerged in judicial interpretation of U.S. constitutional law
and statutes in this century. Constitutional rights in the past had been
primarily the rights of property and contract. The new rights encom-
pass, among other rights, freedom of speech and the press; free exer-
cise of religion and prohibitions on official establishment of religion;
prohibitions against invidious discrimination on the basis of race, sex,
and a few other more or less immutable characteristics; the right of
privacy; and the right to due process in law enforcement and adminis-
trative procedure. What precisely these new rights include and how
they are to be applied in practice of course remain matters of some
dispute.

I have focused, in particular, on women’s rights and the rights of
criminal defendants and prisoners. These two issues are especially
useful lenses through which to analyze rights revolutions, for their
status varies significantly from country to country and also over time.
Criminal procedure is an issue within the traditional purview of com-
mon-law courts, yet until recently it received little attention in supreme
courts. Criminal defendants form a diffuse, unorganized class; I exam-
ine how, in some countries and under some conditions, the rights
claims of criminal defendants nonetheless came to form a major ele-
ment of the rights revolution. The issue of women's rights, by contrast,
is relatively new to judicial systems. Many countries’ courts initially
resisted the development of women'’s rights, yet those rights are now
a significant part of the rights revolution in some of these countries.
Moreover, the level of organized support for women's-rights litigation
has varied significantly among countries and over time.

The rights revolution, as I use the term, was a sustained, develop-
mental process that produced or expanded the new civil rights and
liberties. That process has had three main components: judicial atten-
tion to the new rights, judicial support for the new rights, and imple-
mentation of the new rights. This book examines each of the four coun-
tries in terms of these components. Judicial attention (or the “judicial
agenda”) is measured as the proportion of cases decided by a court
per year focusing on particular issues, among them the new rights.
Judicial support is gauged more informally, by examining the general
direction of a court’s policies with regard to rights. Implementation of
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judicial decisions is a complex and multifaceted matter and, with re-
spect to implementation, this book focuses on the extent to which
courts have issued a continuing stream of judicial decisions that en-
force or elaborate on earlier decisions.

Do Rights Matter in Practice?

It is important to emphasize that developments in the first two compo-
nents—greater judicial attention to individual rights, and greater judi-
cial support for them—may not lead to greater protection for those
rights in practice, As Gerald Rosenberg has argued, the enforcement
powers of courts acting on their own are relatively weak, and some
of the key rights announced by the Supreme Court during the rights
revolution were not implemented and had little of their intended
effect.'

Nonetheless, there is good reason to believe that an expansion of the
support structure for legal mobilization may significantly enhance the
implementation of judicially declared rights in practice. Rosenberg
showed that the Supreme Court’s decision in Brown v. Board of Educa-
tion'” striking down racial segregation in public schools was imple-
mented far more rapidly and substantially in the southern states that
bordered the north than in the deep South because many officials in
the border states favored desegregation and used the Brown decision
to push for it.”® Similarly, Michael McCann found that union advocates
of comparable worth policies used judicial rulings as leverage in pri-
vate bargaining to gain favorable changes in work contracts.”” Those
studies suggest that implementation of judicial decisions is greatly in-
fluenced by the acts and strategies of public officials and rights advo-
cates. Yet the effectiveness of rights advocates in these endeavors is
likely to be conditioned by their knowledge and resource capabilities.
As Marc Galanter has written, “the messages disseminated by courts
do not carry endowments or produce effects except as they are re-
ceived, interpreted, and used by (potential) actors. Therefore, the
meaning of judicial signals is dependent on the information, experi-
ence, skill, and resources that disputants bring to them.”” The pres-
ence and strength of a support structure for legal mobilization en-
hances the information, experience, skill, and resources of rights
claimants and thus likely affects the implementation of judicial deci-
sions on rights. The American Civil Liberties Union (ACLU), for in-
stance, provides individuals with assistance in asserting and de-
fending judicially declared rights in a wide variety of situations.

The dramatic expansion of the United States Supreme Court’s atten-
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tion to liberal rights, then, in conjunction with a vibrant support struc-
ture, provided a new assembly of bargaining tools and symbolic re-
sources to a wide array of previously “right-less” individuals and
groups. There are limits to the social changes produced by judicial
rulings, and those rulings depend on support from government offi-
cials and on private parties having the capability to use them well. But
judicial rulings may be used to great effect by rights organizers. The
rights revolution in the United States did not merely result in judicial
recognition of the existence of individual rights; it also gave rights ad-
vocates bargaining power and leverage that enabled them to expand
protection for individual rights in practice.

An Illustration

The importance of the support structure for legal mobilization may be
illustrated by the addition of a few details to the story of Monroe v.
Pape. James and Flossie Monroe, it turns out, were not exactly lone
individuals facing a hostile government on their own. The National
Association for the Advancement of Colored People Legal Defense and
Educational Fund (NAACP-LDF) for years had pushed a campaign of
strategic litigation and political pressure against police brutality and
racial discrimination in the criminal justice system, and it had gained
the support of the Civil Rights Section of the United States Department
of Justice.?! Then, in the late fifties, the Illinois chapter of the ACLU
funded a large study of the problem of illegal detention and ques-
tioning by the Chicago police. In 1959, the organization published the
study, titled Secret Detention by the Chicago Police, which documented,
on the basis of a random sample of court cases, that more than half of
all persons arrested in Chicago were held and questioned in police
stations for more than seventeen hours without any formal charges
being filed; 10 percent were held for more than forty-eight hours.” The
report showed that James Monroe's situation—at least from the time
he reached the police station—was not unusual: the Illinois ACLU esti-
mated that twenty thousand people in Chicago suffered similar illegal
detention and questioning annually. Supreme Court Justices William
0. Douglas and Tom Clark requested copies of the report, and Douglas
soon cited it in a speech.?® Two years later, after the Monroes’ appeal
had wound its way up through the court system, Justice Douglas wrote
the Supreme Court’s majority opinion in the case. The NAACP-LDF
and Justice Department work, and the Illinois ACLU study in particu-
lar, provided the background to the Monroe case.

And then there is the matter of how the Monroes managed to pursue
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their case up through the judicial hierarchy and present a persuasive
legal argument, in an area of the law fraught with esoteric precedents
and rules, before the Supreme Court. The main author of their brief
before the Court, it turns out, was Morris Ernst, who had been one of
the ACLU’ leading lawyers since the twenties. The ACLU, then, pro-
vided direct support for the Monroe case.

The story of Monroe v. Pape gets even more complicated. Justice
Douglas’s opinion in favor of the Monroes was a classically incremen-
talist decision. By exposing the Chicago police officers to financial lia-
bility for their actions, the decision constituted a victory for individual
rights advocates and a defeat for their opponents. But Douglas de-
clined to take the additional step of exposing city governments to liabil-
ity for the actions of their officers. And so civil rights advocates criti-
cized the Court for not going far enough, for failing to give cities any
incentive to properly train and discipline their officials. The NAACP-
LDF, in particular, pursued a legal campaign to convince the courts to
take that next step, which the Supreme Court eventually completed
in 1978.%

The right (really a remedy) won by James and Flossie Monroe thus
rested on far more than judicial power and constitutional promises
(although both were crucial), and the judicial decision that declared
the right was not in any ordinary sense tyrannical. The new right grew
out of the collective efforts of a large number of people who relied on
organizational, legal, and financial resources that had been created by
broad, collective efforts.

TWO

The Conditions for the Rights Revolution: Theory

Conventional interpretations of the rights revolution identify several
key factors—constitutional guarantees, judicial leadership, and popu-
lar rights consciousness—that have a venerable place in theories of
constitutional democracy. The thesis of this book is not that these fac-
tors are irrelevant but that they are insufficient to explain the rights
revolution. In this chapter I examine the theoretical logic of the conven-
tional interpretations and show how the support-structure explanation
supplements them in crucial ways. Although the various factors inter-
act in practice, many commentators give primacy to one or another,
and it is useful to discuss each one separately.

Conventional Interpretations

The Constitution-Centered Explanation: Judicial

Independence and Bills of Rights
In the constitution-centered view, the crucial conditions for a rights
revolution are structural judicial independence and a foundation of
constitutional rights guarantees; given those conditions, judges are
free to devote sustained attention and approval for civil rights and
liberties. The judicial system’s structural independence from direct po-
litical pressure is widely recognized as a necessary condition for any
significant judicial check on arbitrary power. Courts are structurally
independent to the extent that the job security and salaries of their
judges, and the decision-making process, are insulated from political
manipulation.!

Apart from judicial independence, the presence or absence of consti-
tutional rights guarantees is widely believed to be the most important
influence on the extent of judicial policy making on rights. In the popu-
lar imagination, there is no doubt that judicial support for rights flows
from a bill of rights. Many scholars, too, view constitutionally en-
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trenched bills of rights as significant influences on judicial policies.
(The term “entrenched bill of rights,” though not common in the
United States, is widely used elsewhere to refer to constitutional rights
guarantees that authorize judicial review of ordinary statutes). Stan-
dard comparisons of the United States and other countries, for in-
stance, typically trace the extraordinary vibrancy of judicial review of
state action, judicial attention to rights, and judicial policy making on
rights in the United States to the presence of an entrenched bill of
rights in the United States Constitution.? The U.S. experience, indeed,
has powerfully shaped standard conceptions of the influence of consti-
tutional rights guarantees. The common addition of bills of rights in
the last several decades to constitutions around the world is surely due
in part to admiration of the U.S. model.3

Nonetheless, proposals to adopt a bill of rights have often provoked
heated debate in many countries. In France, for example, Edouard
Lambert opposed establishment of a constitutional bill of rights in the
early decades of this century because he feared it would enable French
judges to mimic American judges’ opposition to economic regulation
and planning.* The framers of the Indian Constitution in the late forties
deliberated at some length on the dangers of American-style judicial
activism and then, following the advice of United States Supreme
Court Justice Felix Frankfurter, eviscerated a proposed due process
clause in order to limit the Indian Supreme Court’s power.* Canadian
debates over adoption in 1982 of the Charter of Rights and Freedoms
focused in large part on the desirability of authorizing judges to re-
view legislation; a number of Canadians vigorously opposed the Char-
ter for fear that it authorized what they called American-style judicial
activism.® In Britain, debates over whether to establish a written bill of

rights continue to revolve around the degree to which judges may be

trusted with expanded powers.’

Debates over proposed bills of rights are vigorous because the docu-
ments are widely believed to produce profound effects. One presumed
effect, as the foregoing survey suggests, is an expansion of judicial
power. Bills of rights undoubtedly seem to grant great but poorly de-
fined powers to the judiciary. It is w:dely assumed that judges cannot
resist the temptation to use those powers broadly and, further, that a_
bill of rights stymies the legislature from curbing judicial action. Thus,
}ames Madison speculated that a bill of rights would “naturally” lead
courts to “resist every encroachment upon rights” by legislatures and
executives.®

Bills of rights are also thought to encourage the growth of ‘many
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competing interest groups. In systems without a bill of rights or judi-
cial review, policies are made primarily in the legislative and executive
branches of government. In those forums, groups must form broad
coalitions to advance their interests. But some observers have argued
that, in systems with an entrenched bill of rights, groups have an incen-
tive to avoid the task of coalition building because they can go it alone
in the courts.'

Additionally, bills of rights are believed to powerfully shape popular
culture. Thus, James Madison argued that “[tlhe political truths de-
clared in that solemn manner [in a bill of rights] acquire by degrees
the character of fundamental maxims of free Government, and as they
become incorporated with the national sentiment, counteract the im-
pulses of interest and passion.” " Similarly, others have argued that a
bill of rights may promote the development of “rights consciousness”
in popular culture. That is, the existence of constitutional rights guar-
antees may encourage individuais to interpret harms to their interests
as violations of “rights” and, because of this changed consciousness,
constitutional rights may become rallying points for social movements
and popular pressure on government. The U.S. Constitution’s rights
guarantees, according to Vivien Hart, encouraged a popular belief in
the right to a minimum wage; and Hendrik Hartog has argued that
adoption of the Fourteenth Amendment in 1868 provided a new ral-
lying point for political and social movements by African-Americans,
women, and others.”? In Canada, a supporter of the ill-fated 1960 Bill
of Rights argued that “the real significance of the Canadian Bill of
Rights lies not in its content but in the way in which it has served as a
focal point for and stimulus to arguments about civil liberties. . . . The
very existence of this Bill of Rights . .. both acts as a milestone on the
road to increased consciousness of civil liberties and itself serves to
encourage their further development.”?

But the effects of a constitutional bill of rights are commonly exag-
gerated. Among the many new bills of rights created since 1945, some
are shams, and even those that are not are quite flexible in practice.
Both the U.S. Bill of Rights and the Indian Constitution’s anemic due
process clause were ignored for many years but have since become
foundations for much judicial policy making. The fate of a bill of rights

thus depends on forces outside of it. In the United States, at least, the

relatively broad arena of judicial action and the limits on legislative
power are plausibly due less to the Bill of Rights alone than to the
many veto points in the legislative process and the practical difficulty
of passing court-curbing actions.* And judges are likely to use their
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powers under a bill of rights only if they oppose public policy, yet
many judges support public policies against rights claims. Addition-
ally, from the perspective of the ordinary individual, a bill of rights, by
itself, offers only promises but no resources or remedies for mobilizing
those promises in the judicial system. Thus, A. V. Dicey argued that
constitutional rights guarantees were meaningless in the absence of
ordinary legal remedies to invoke them.!s Similarly, James Madison
warned that a bill of rights would be ineffective “particularly . . . where
the law aggrieves individuals, who may be unable to support an appeal
[against] a State to the supreme Judiciary.”* It thus takes more than judi-
cial independence and a bill of rights to make a rights revolution.

The Judge-Centered Explanation: Judicial Leadership and Docket Control
According to the ju i lon for rights revolutions, sig-
nificant judicial protection for individual rights results primarily from
supportive judges who have the power to focus on the cases that inter-
est them. Judges, of course, ultimately decide who wins and who loses
In appellate cases and whether a particular rights claim is accepted or
rejected. Over time, the accretion of such judicial decisions shapes the
development of the law. Thus, rights revolutions undoubtedly cannot
happen without rights-supportive judges. In the US. case, in particu-
lar, judicial leadership has always seemed crucial to the genesis of the
rights revolution. In 1953 Earl Warren assumed leadership of a Su-
preme Court that contained only a few consistent supporters of civil
liberties and civil rights, and within a few years enough other support-
ers of those rights joined the Court to form a solid liberal majority. The
decisions of that majority greatly expanded the scope of constitutional
rights and significantly contributed to the U.S. rights revolution.

As illustrated by the Warren Court, judicial attitudes undoubted] -

influence judicial decisions, but judicial leadership, by itself, cannot _ _

create a rights revolution. The influence of judicial attitudes is likely
to depend on structural judicial independence (as discussed in the last
section) and on the extent to which judges can choose which cases to
decide." Judicial freedom to choose cases varies from country to coun-
try and from court to court, depending on the extent of legislatively
granted docket control. Some courts must decide nearly every case
that comes to them; those courts typically become overloaded with
routine disputes between private parties and therefore cannot focus
on cases they might regard as especially important. Other courts, for
instance the United States Supreme Court, enjoy nearly complete con-
trol over their dockets and, therefore, may choose which issues they
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will decide. Greater discretion at the agenda-setting stage enhances

the influence of judicial attitudes more generally. At the extrem‘e, a
court that enjoys comﬁlgt‘é—aiscretion over its docket and that receives
a wide array of cases may create whatever agenda it wishes. At the
least, it is clear that when the United States Supreme Court gained
control of its agenda in 1925, the Court used that discretion to increase
its attention to constitutional and other public law issues and decrease
its attention to mundane disputes between private parties.!® Similarly,
as state supreme courts in the United States have gained discretionary
control over their dockets, their agendas have shifted away from pri-
vate economic disputes and toward public law.”

If a court bas structura] independence and control of its docket, then
its decisions—in theory— may become a matter of personal idiosyn-

crasy and historical accident—a matter of who is chosen to sit on a
court and how long it takes the judge to retire or die. As Robert Yates,
an antifederalist critic of the United States Constitution, predicted of
Supreme Court judges: “There is no power above them, to controul
any of their decisions. There is no authority that can remove them, and
they cannot be controuled by the laws of the legislature. In short, they
are independent of the people, of the legislature, and of every power
under heaven. Men placed in this situation will generally soon feel
themselves independent of heaven itself.”* With an expansive v.iew of
the Supreme Court’s freedom and a recognition of the growing liberal-
ism of its justices in the fifties and sixties, some proponents of the
judge-centered explanation have characterized the U.S. rights revc?lu-
tion as the virtually independent creation of a few Supreme Court jus-
tices.

Like the constitution-centered explanation, the judge-centered ex-
planation for rights revolutions undoubtedly has much Yalidity, espe-
cially in the United States. Even liberal judges armed with control of
their dockets and an entrenched bill of rights, however, cannot make
rights-supportive law unless they have rights cases to decide, and the
process of mobilizing cases rests on far more than jt.}dicial fiat. The
judge-centered explanation, alone or in combination with the constitu-
tion-centered explanation, is incomplete.

The Culture-Centered Explanation: Culture and Rights Consciousness
Under the culture-centered explanation for rights revolutions, popular
culture is thought to influence judicial protection of individual rights
in several ways. First, judges are themselves shaped by a socifsty’s cul-
tural assumptions and are therefore unlikely to either create rights not
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recognized by their society or undermine rights highly valued by their
society. Second, courts lack the institutional power to enforce decisions
that run contrary to widely held beliefs. Third, the number and kinds
of issues that citizens take to the courts as rights claims depend on
whether and how the society’s culture frames disputes in terms of
rights.

These three influences are commonly highlighted by proponents of
the culture-centered explanation. Thus, Louis Hartz argued that the
power of the U.S. Bill of Rights and the Supreme Court resulted not
only from the Constitution but, more importantly, from Americans’
“Lockian creed” of liberal individualism, which encourages Americans
to frame their political ideals in terms of individual rights, to take their
concerns to courts, and to expect courts to make policy on such ques-
tions.” Mary Ann Glendon has similarly claimed that a popular cul-
ture of liberal “rights talk” in the United States has increased the
emphasis on rights in American constitutionalism and has thus en-
couraged and reinforced the Supreme Court’s focus on individual
rights.” And although Glendon emphasizes the continuing uniqueness
of the liberal language of rights in the United States, she recognizes
that the rights agenda is growing elsewhere, and she attributes this
growth to the globalization of human rights discourse.?

But the influence of American-style “rights talk” is not the only fac-
tor that has affected global awareness of individual rights. The spread
of rights consciousness is also likely related to the “democratic deficit”
of the modern bureaucratic state. In the twentieth century, particularly
since 1945, state bureaucracies have grown far beyond the capacity of
the electoral and legislative process to exercise anything approaching
direct control, and critics in many countries have bemoaned that lack
of democratic accountability. Individual-level checks on the adminis-
trative process—in addition to collective control over it—have there-
fore become increasingly attractive. And individual-level checks are
articulated in the language of rights. As Jack Donnelly has argued, the
repressive capacities (or, more benignly, the bureaucratic capacities) of
the modern state virtually demand a response emphasizing individual
rights.”® That response, in turn, arguably has helped to legitimate judi-
cial oversight over the administrative process. Mauro Cappelletti, for
instance, has argued that the growing intervention in individuals’ lives
by national state bureaucracies, combined with the difficulty of using
the electoral process to correct abuses, has encouraged the develop-
ment of rights discourse and legitimated the growth of judicial over-
sight over the administrative process.” Indeed, in each of the countries
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in this study, as government grew, there a lop a perva-
sive sense that unrestrained governmental power threatened impor-

tant values and that at least some governmental power shou_lglhg_h@g-
nessed to serve egalitarian purposes. In each country, the courts and
individual rights were seen to be possible institutional mechanisms for
achieving those goals.

The culture-centered explanation for rights revolutions is thus partly
correct. Cultural frames undoubtedly shape the kinds of claims that
individuals ¢ ive, as well as the kinds of ch
view as within the realm of possibility.*” Individuals, whether ordinary
citizens or judges, cannot assert or sanction a right unless they can
conceive of the idea of a "right” in general and also of the particular
right in question. And so surely the growing attention paid by supreme
courts to rights claims would not have developed in the absence of the
concept of “rights” or the extension of that concept to areas of life
previously untouched by it. Protection of women's rights, for example,
depended in part on a growing recognition that gender discrimination
is a problem. That recognition is such a recent development that, when
Herbert Wechsler gave his famous lecture in 1959 on “neutral prin-
ciples” in judicial decision making, he offered classification by sex as
an example of a type of discrimination that was beyond reproach.”
The perception that gender discrimination is a problem, however, has
grown, and women's-rights claims are now heard and upheld by
judges. A minimal recognition of rights, therefore, is a necessary condi-
tion for development of a judicial rights agenda and, for that reason,
the spread of rights consciousness throughout much of the world has
undoubtedly contributed to the development of judicial attention to
rights.

But rights consciousness alone is likely to be insufficient to produce
an expansion in judicial attention and support for rights, because cases
depend on material support, and material support does not flow auto-
matically from changed perceptions.? Combining rights consciousness
with a bill of rights and a willing and able judiciary improves the out-
look for a rights revolution, but material support for sustained pursuit
of rights cases is still crucial. A support structure for legal mobilization
provides this missing ingredient.

The Support Structure for Legal Mobilization
The unstated premise of the conventional explanations for rights revo-
lutions is that lawsuits and appeals easily arise as a reflection of consti-
tutional provisions, judicial policies, and/or cultural changes. Thus, in
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the standard theories, a rights-friendly culture naturally generates
rights cases; litigants easily and naturally rely on constitutional rights
guarantees; and litigants pursue rights claims if judges indicate a
friendliness toward those claims.

But cases do not arrive in supreme courts as if by magic. The premise
of the alternative explanation proposed here is that the process of legal

mobilization—the process by which individuals make claims about
their legal rights and pursue lawsuits to defend or develop those
rlghts—ls not in any simple way a direct _response to opportumtles

provided by con jonal promises or judicial decisions, or to expec- expec-
fations arjsing from popular culture.* Legal mobilization also depends

on resources, and resources for rights litigation depend on a support
structure of rights-advocacy lawyers, rights-advocacy organizations,

and sources of financing.
The logic behind the support-structure explanation consists of two

interrelated points. First, rights revolutions depend on widespread
and sustained litigation in support of civil rights and liberties. Su-
preme courts that can choose their cases usually will not hear an issue
unless cases presenting the issue have reached critical mass in the ju-
dicial system; the United States Supreme Court hesitates to hear an is-
sue that has not, in Supreme Court parlance, “percolated” in lower
courts.* Moreover, even landmark decisions are isolated symbols un-
less they are supported by a continuing stream of cases providing clar-
ification and enforcement. For example, the implementation of Brown
v. Board of Education,® the 1954 United States Supreme Court decision
overturning racial segregation in public schools, depended in large
part on a number of later cases (as well as support from Congress and
the presidency).® Widespread and sustained litigation, therefore, is
crucial to a rights revolution.
The second point is that successful rights litigation usually con

sumes resources bevong_theﬁach.nimdaylduaLplmnnﬁt—resources

that can be provided only by an ongoing support structure. The judi-
cial process is time-consuming, expensive, and arcane; ordinary indi-
viduals typically do not have the time, money, or expertise necessary
to support a long-running lawsuit through several levels of the judicial
system. For this reason, Marc Galanter argued that “one-shotters”—
ordinary individuals with little experience in the courts—typically fare
poorly in comparison to seasoned, well-resourced organizational liti-
gants (“repeat players”) unless the one-shotters can gain the resource-
related advantages held by repeat players.* Moreover, successful
rights litigation depends on a steady stream of rights cases that press
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toward shared goals, for changes in constitutional law typically occur
in small increments. A support structure can provide the consistent
support that is needed to mov?wwhe courts.
Although one might expect the(contingency fee system’to provide
needed financial support to rights litigants in the United States, it actu-
ally provided little support for civil rights and liberties cases during
the formative years of the rights revolution. The fruits of constitutional
rights victories are essentially “public goods,” legal guarantees that
benefit a population much broader than the immediate plaintiff seek-
ing to create or expand the right. So at the broadest level, the benefits
to rights advocates have outweighed the costs of cases. But at the level
of the individual cases, the cost of pursuing a rights case has usually
exceeded any monetary award to the plaintiffs (at least in the early
phases of a rights revolution), so lawyers have had little monetary in-
centive to take such cases on a contingency basis. Organized rights
advocates, however, have developed a range of sources of support—
comparable to the resources held by repeat players—and have made
them available to potential rights claimants. These sources of support,
consisting of rights-advocacy organizations, willing and able lawyers,
financial aid of various types, and, in some countries, governmental

Tights-enforcement agencies, form what I call the support structure for

legal mobilization.
“"Fach of the main components of the support structure has contrib-
uted to the process of legal mobilization in significant ways. Organized
groups help to provide expert legal counsel and to develop and coordi-
nate legal research and strategy; they provide financing or aid in find-
ing sources of financing; they sponsor or coordinate nonlegal research,
particularly in the areas of social science, history, and medicine, that
support particular legal claims; they provide publicity; and they pro-
vide networks of communication and thereby facilitate the exchange
of ideas.®

Some governmental rights-enforcement agencies have played a role
very similar to private groups. In the United States, the Justice Depart-
ment at some points in its history has directly supported lawsuits, con-
ducted and coordinated legal research and strategy, and filed support-
ive briefs as an amicus curige {a nonparty “friend of the court”).* In
some other countries, too, the support of government agencies has been
crucial for the development of civil liberties and civil rights litigation.

Funding has come from private foundations, wealthy individuals,
and some government programs, particularly legal aid in some coun-
tries.” Funding from these sources has provided crucial start-up costs
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for organizations as well as ongoing support for litigation campaigns.
More recently, in the United States some financing has come from fee-
shifting statutes that authorize judges to award attorneys’ fees to rights
plaintiffs whose claims succeed.

Willing and able lawyers, too, have played a crucial role. Lawyers
speak for rights plaintiffs in court, contribute to legal strategy, and
provide much of the network through which information about rights
litigation travels.® Rights-supportive lawyers and law schools have also
built a body of scholarship on individual rights and legal remedies,
which aids others in learning how to successfully pursue rights-
advocacy litigation. The availability of such lawyers depends in large
part on the diversity and organization of the legal profession in a given
country at a given time.” The extent to which a legal profession is
racially and ethnically diverse and open to women significantly influ-
ences the extent to which it provides access to the courts to women
and members of racial and ethnic minorities. And the extent to which
lawyers practice in firms rather than alone influences their ability to
specialize, to work on nonremunerative cases, and to take advantage
of economies of scale.

The support structure for legal mobilization is neither a judicial cre-
ation nor a direct result of a bill of rights. Opportunities provided by
judges and by a bill of rights certainly influence the extent to which
people invest time and resources in developing parts of the support
structure. But the components of the support structure reflect other
influences as well. Rights-advocacy group organizing has historically
reflected changes in public policy, the availability of resources, and the
growth of knowledge about how to form citizen-action groups.* The
diversity of the legal profession has reflected patterns of immigration
and access to higher education. And the availability of financing has
reflected the rise of private foundations and changes in government
policy.

Support Structures and Rights Revolutions
Throughout this book, analysis of the relationship between the support
structure for legal mobilization and sustained judicial attention and

" support for rights focuses on the timing of developments in these two

areas. Vibrant support structures are a relatively new development—
but they preceded and supported the development of rights revolutions. Most
of the significant developments in the support structure in the United
States—including the birth of organized rights-advocacy groups—be-
gan shortly after 1910. In other countries, significant developments'
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came after 1965. The NAACP, the ACLU, the International Labor De-
fense, and other litigation support groups were formed in the early
decades of this century; they organized, financed, and provided legal
counsel for many of the most important civil rights and liberties cases
to reach the United States Supreme Court.* More recently, in a number
of other countries interest groups have played an increasingly impor-
tant role in supporting civil rights and liberties litigation. For instance,
in Canada, early developments in freedom of speech and religious lib-
erty resulted from the efforts of Jehovah’s Witnesses,* and in Britain,
litigation by the Child Poverty Action Group overturned some sex dis-
crimination in the Social Security Act of 1975.% Similarly, sources of
financing for civil rights and liberties cases have become more wide-
spread and substantial in recent years. Private foundations have grown
significantly in wealth and size in this century, particularly in the
United States. Legal aid in civil cases and the most important forms
of aid for criminal defendants are relatively new developments. In the
United States, governmental aid began growing only in the last sixty
years; in other countries the growth of legal aid has been even more
recent. But, again, the expansion of financial resources preceded devel-
opment of the rights revolution. The legal profession has also become
increasingly diverse and has organized in firms. Those developments
date to the early years of this century in the United States and occurred
much later in other countries;* but again, the key developments in the
legal profession preceded and supported developments in the rights
revolution. The support structure, then, is relatively new: but rights
revolutions are more recent yet.

Admittedly, in some instances, judges have created new rights in
advance of sustained litigation on the subject by rights advocates, but
even then the presence of a vibrant support structure is a necessary
condition for rights advocates to capitalize on new legal opportunities
offered by judges. As I shall show, for instance, the weakness of the
support structure in India is precisely the explanation for why no
rights revolution emerged there after Supreme Court justices tried to
create one.

None of this means that organized rights advocates, given adequate
support, can control and manipulate the nature and timing of the is-
sues appearing on the judicial agenda. As Stephen Wasby has ob-
served, the complexity of the litigation process, the number of litigants,
and the inevitability of historical accident and unintended conse-
quences all conspire to limit the extent of deliberately planned control
of litigation by organized groups.® Thus the support-structure expla-
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nation does not replace a theory of judicial control of the agenda with
its mirror image, a theory of complete control by strategic litigators. A
support structure merely gives rights advocates access to the judicial
agenda. But that has been a significant development.

If the existence of a support structure is necessary for rights advo-
cates to have access to the judicial agenda, we should expect develop-
ments in the support structure to be matters of political strategy and
controversy. Indeed this is the case. Much of the support structure’s
development in the United States and in other countries has reflected
the political strategies of liberals and egalitarians to use the courts for
political change. Recently in some countries political conservatives
have responded by developing competing legal advocacy organiza-
tions and by attempting to cut governmental funding for legal services.
These controversies reflect a recognition that the development of law
in general, and of rights in particular, is shaped by the nature and
extent of the support structure.

In sum, if the support-structure hypothesis is correct, neither partic-
ular civil liberties or civil rights lawsuits nor the rights revolution in
general resulted in any direct way only from judicial fiat, the opportu-
nities provided by constitutional rights guarantees, and/or rights con-
sciousness in popular culture. Instead, the development of a support
structure for civil rights and liberties litigation propelled rights issues
into the higher courts, encouraged the courts to render favorable deci-
sions and, at least to some extent, provided the judiciary with active
partners in the fight against opponents of implementation of the new
rights. As Ruth Cowan observed regarding women's-rights litigation,
“Success in the judicial arena, as in other political forums, hinges on
the organization and mobilization of resources.”* Similarly, as a civil
rights litigator told Stephen Wasby, “What there’s money for, you tend
to do”#

Alternative Expectations for Comparative Research
The foregoing discussion leads to a number of alternative expectations
for the comparative study of rights revolutions. Assuming a necessary
minimum level of structural judicial independence (and that other fac-
tors are held equal) the expectations can be summarized as follows:
(1) If the constitution-centered explanation is correct, we should expect
that rights revolutions have occurred only where there exist constitu-
tional rights guarantees, only after adoption of those guarantees, and
only on the particular claims supported by those guarantees. We
should also expect that popular rights consciousness increases after
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adoption of constitutional rights guarantees. (2) If the judge-centered
explanation is correct, we should find that rights revolutions have
occurred only where judges support civil liberties and civil rights,
only after development of that support, and only on claims that
judges clearly support—at least if the conditions for broad judicial dis-
cretion are present. (3) If the culture-centered explanation is correct,
we should find that rights revolutions have occurred only where popu-
lar rights consciousness is widespread, only after development of pop-
ular rights consciousness, and only on those claims recognized in
popular rights consciousness.

If, however, the elements of the standard explanations, taken singly
or together, provide an incomplete explanation of the rights revolution,
then we should consider the following proposition: If the support-struc-
ture explanation is correct, we should find that rights revolutions have
occurred only where and when and on those issues for which material
support for rights litigation—rights-advocacy organizations, support-
ive lawyers, and sources of financing—has developed.

Structure of the Study and Overview of Findings

My analysis rests on a comparison of rights revolutions in the United
States, Canada, India, and Britain in the period 1960-1990 (although
my analysis of the United States begins much earlier). These countries
differ in the extent and nature of their rights revolutions, as well as in
the structure of their constitutions, the extent to which judicial liberals
have dominated their supreme courts, and the extent of their support
structures for rights litigation. This study design facilitates analysis of
the sources and conditions for the rights revolution.*

This analysis has led to the following general observations: First, the
growth of judicial protection for individual rights is indeed a wide-
spread, but not universal, development. It has been greatest in the
United States and Canada and weakest in India, and it is present but
not vibrant in Britain. In the following chapters, variations among
countries and over time form the basis for my analysis. Second, in each
country, the language of rights became increasingly widespread by the
mid-sixties. It flourished in the United States as early as the mid-
nineteenth century but developed only after the early sixties in the
other countries in this study. Third, although each country’s constitu-
tional structure provides a threshold level of judicial independence,
the existence of constitutional rights guarantees differs significantly
from country to country: the United States has had a bill of rights for
more than two hundred years; India adopted a constitution, including
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a bill of rights, in 1950; Canada adopted a bill of rights in 1982; Britain
has no constitutional bill of rights. The Canadian experience, in partic-
ular, offers the chance to assess the effect on the judicial agenda of
adoption of a constitutional bill of rights. Fourth, in each country the
supreme court has been dominated by activist, rights-supportive
judges at one or another point in the recent past. In the United States,
that occurred most clearly under the leadership of Chief Justice Earl
Warren from 1953 to 1969. In Britain, the Appellate Committee of the
House of Lords, under the leadership of Lord Reid, developed a mod-
estly activist posture in the sixties and early seventies. In Canada, judi-
cial supporters of expansive protection for individual rights controlled
the Supreme Court after the early eighties. And in India, leading jus-
tices on the Supreme Court created a revolution in constitutional law
in the late seventies and early eighties, greatly expanding the constitu-
tion’s formal protection for equality rights and for the less fortunate
classes in Indian society.

Finally, the strength and the timing of growth in the support struc-
ture for rights litigation varies significantly among the countries. That
support structure is larger and more diverse in the United States than
in the other countries. The United States has a large legal profession
but, more importantly, the profession is ideologically diverse, organi-
zationally adept, and adversarial in orientation; this is increasingly
true of the legal profession in Canada, but the profession in Britain
remains relatively homogeneous, and Indian lawyers practice individ-
ually, thus gaining none of the advantages of specialization and the
like that accrue in the firm setting. The United States has a wide array
of private foundations that finance a relatively large number of public
interest organizations. The other countries in the study almost entirely
lack such systems. The United States has large and relatively mature
systems for providing legal defense to poor criminal defendants; such
systems are newer in the other countries in the study. Although there
are important differences among countries in the extent of the support
structure for legal mobilization, those structures have changed in simi-
lar directions over recent decades. In each country in this study the
support structures have deepened and diversified. In the United States
the origins of that deepening and diversification began as early as the
first and second decades of this century, in the development of the first
public interest groups to use litigation as part of their political efforts,
in the growing size and diversity of the legal profession, and in the
development of official policies requiring the legal representation of
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indigent criminal defendants. In other countries such changes began
much later, primarily after 1970.

Throughout this study I have relied as much as possible on data
from a variety of sources to facilitate triangulation, or double- and
triple-checking. The data for the dependent variable, the judicial
agenda, consist of cases heard by each high court in 1960, 1965, 1970,
1975, 1980, 1985, and 1990. There are several sources for the data. The
agenda data for the United States were obtained from Pacelle’s study
of the United States Supreme Court’s agenda.® The data for Canada,
India, and Britain were gathered for this study from published court
records (the Canadian Supreme Court Reports, All India Reporter, and
Law Reports: Appeal Cases). The published records for India and Brit-
ain do not include information on all cases heard by their high courts,
and so I supplement information gathered from published sources
with information from some unpublished sources held at the courts
themselves.®

The data for the independent variables come from a variety of
sources, which I document in each of the chapters. In general, 1 rely
on the large legal and social scientific literature on the legal systems of
each of the countries, supplemented by interview and documentary
sources that I gathered in visits to Canada, England, and India.

My analysis proceeds country by country. For each of the four coun-
tries, I devote a chapter to the political and legal context for judicial
protection of individual rights and a chapter to the nature and timing
of developments in the rights revolution and the influence of the sup-
port structure. As I show, in most places, until relatively recently, the
support structure for pursuing rights cases has been weak and access
to courts has been limited to a small proportion of the population and
to the issues they wish to litigate. Most individuals, and the legal
claims they might wish to make, have been ruled out of the contest
virtually from the start. The growth of support structures for legal mo-
bilization, as I show in the following pages, however, has democratized
access to supreme courts in recent years and has provided a principal
condition for the judicial rights revolution.
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THREE

The United States: Standard Explanations
for the Rights Revolution

The United States, in a popular and influential view, is “The Land of
Rights.”* The language of rights seems to pervade popular discourse,
political disputes, and judicial decisions; Americans have come to be-
lieve that freedom of speech, freedom of religion, and equality are the
central values of their political system. The United States Supreme
Court, moreover, is among the most active courts in the world, and
its intervention in policy debates is typically justified as necessary for
defending individual rights. The Court’s “key role in American govern-
ment,” according to Jesse Choper, “is to guard against governmental
infringement of individual liberties secured by the Constitution.”2

Yet the Supreme Court began turning its attention to individual
rights only recently. As late as 1916, 125 years after adoption of the Bill
of Rights, the Court focused its attention largely on resolving commer-
cial disputes and virtually never examined issues related to individual
rights. Partly as a result, protection for civil liberties and civil rights in
American society suffered. As late as 1950 state laws relegated most
black schoolchildren to separate, poorly funded schools and discrimi-
nated against African Americans in public accommodations. State laws
also prohibited the sale and use of birth control devices and most
states prohibited abortions except in limited circumstances. State po-
lice authorities could, by law, use nonphysical coercion in extracting
confessions or incriminating information from criminal defendants,
and defendants could, by law, be prosecuted, convicted, and sentenced
to prison for serious crimes even if they lacked an attorney. In many
states, authorities acting without court authorization could search a
person’s home and seize anything they deemed to be evidence.

By 1975 none of those things remained legal; all were banned by the
Supreme Court as violations of fundamental constitutional rights. In a
span of about fifty years, the Supreme Court went from virtually ignor-
ing civil rights and liberties to devoting the majority of its attention to

s
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such issues. The constitutional rights revolution constituted a major
revolution in the meaning of constitutionalism itself. Where once con-
stitutionalism’s central ideal had been limited government, now its
central ideal had become the protection of individual rights. As noted
in the previous chapters, these dramatic changes are usually attributed
to a favorable constitution, leadership by liberal Supreme Court jus-
tices, and popular support for civil liberties and rights in American
culture. Each of these explanations is partly correct. But, even taken
together, they are greatly incomplete as an explanation for the rights
revolution.

The U.S. Rights Revolution

A necessary first step in examining the U.S. rights revolution is to clar-
ify the timing of developments in that revolution. My analysis in this
chapter and the next is devoted to explaining three developments in
the rights revolution, which are partially illustrated in figure 3.1 First,
the Court’s agenda on civil liberties and civil rights as a whole began
to grow early in this century, long before the ascendance of a liberal
majority on the Court, which is usually dated either to 1937 or to the
period after Earl Warren’s appointment as chief justice in 1953. The
Court’s attention to civil liberties and civil rights began to grow even
before the 1933 court term, the first year illustrated in figure 3. 1. Sec-
ond, the Court’s agenda on criminal procedure began to grow in the
early thirties, again, long before justices with liberal attitudes toward
criminal procedure gained control of the Court. Third, the Court’s
agenda on women’s rights began to grow in the early seventies, just
after liberals lost control of the Court to conservatives. Let us consider
each of these developments in turn.

First, the Courts attention to civil liberties and rights as a whole
grew in fits and starts until the beginning of its well-known, dramatic
climb in the sixties. The magnitude of the change is surprising. In the
1933 term, civil liberties and civil rights constituted about 9 percent of
the Court’s agenda; by the 1971 term, they constituted about 65 percent
of the agenda.

Because systematic data on the Court’s agenda are available only
after 1932, figure 3.1 misses important changes before that year. In-
deed, the Court’s attention to civil liberties and civil rights began to
grow almost twenty years earlier. Dating the origin of an important
development is always a tricky business. Nonetheless, in the matter of
the Court’s attention to individual rights, there is a fairly clear begin-
ning point in the years following the First World War.* Before 1917,
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Figure 3.1 Rights Agenda of the U.S. Supreme Court
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the Court rarely decided civil liberties cases. Beginning in that year,
however, the Court began deciding such cases relatively regularly. In
1917, the Court overturned Louisvilles racially exclusionary zoning
law (Buchanan v. Warley).® In 1919 the Supreme Court decided four im-
portant freedom of speech cases (Schenck v. United States, Abrams v.
United States, Debs v, United States, and Frohwerk v. United States), in each
rejecting claims that convictions under the Espionage Act of 1917 vio-
lated the First Amendment.® After those restrictive decisions, however,
the Court handed down several decisions that suggested that freedom
of speech might receive some level of constitutional protection. In 1920
the Court suggested, but did not rule, that the First Amendment’s
guarantee of freedom of speech restricted state action as well as fed-
eral action (Gilbert v. Minnesota); in 1925, the Court again advanced that
suggestion (Gitlow v. New York); finally, in 1927 in Fiske v. Kansas, the
Court ruled that the First Amendments guarantee of freedom of
speech indeed restricts state action.” Meanwhile, the Court expanded
cgnstitutional protection for some personal liberties not even men-
tioned in the Constitution’s text. In the mid-twenties, the Court af-
firmed that the Fourteenth Amendment’s due process clause protects
the liberty of parents to send their children to private schools (Pierce v.
Society of Sisters) and of schools to teach modern languages other than
English (Meyer v. Nebraska).® In 1931, the Court ruled that freedom of
the press applies to the states (Near v. Minnesota); in 1932, the Court
ruled that the right of fair trial and the right to counsel apply in capital
trials in state courts (Powell v. Alabama).® In addition to these famous

The United States: Standard Explanations 29

and important cases, the number of less important decisions on civil
rights and liberties also began increasing after about 1917.

Undoubtedly the Court heard and decided some civil liberties and
rights cases before 1917.%° In the area of freedom of speech in particu-
lar, David Rabban has argued that the Supreme Court’s attention to the
issue preceded the famous World War I-era cases by several decades.”
Rabban documented eighteen freedom-of-speech cases decided by the
Court in the years before 1917.” In relation to the Supreme Court’s
overall agenda, however, civil liberties and civil rights cases remained
lonely exceptions. By the beginning of the twenties civil liberties and
civil rights cases appeared with increasing frequency on the agenda.

Although judicial attention to civil liberties and civil rights as a
whole began to grow after 1917, not all components of the rights
agenda grew at the same time or same pace. The Supreme Court’s at-
tention to the rights of the accused and prisoners began to grow as
early as the forties, long before the landmark due process decisions in
the sixties. At its height in the 1967 term, the criminal procedure
agenda commanded just under 38 percent of the agenda space, com-
pared to a low of under 3 percent in the 1935 term. But fully half of
that eventual growth-17 percentage points—had occurred before the
appointment of Earl Warren in 1953.

In the area of women’ rights, the Supreme Court had virtually no
agenda until 1971 but after that year began devoting increasing atten-
tion to the issue. The pattern is intriguing because the Court’s attention
to women'’s rights began to grow just after the transition between the
liberal Warren Court and the more conservative Burger Court. The
Warren Court heard only one case explicitly raising a women's-rights
claim and rejected that claim, (although Griswold v. Connecticut' may
also be considered a womer's-rights case due to the centrality of repro-
ductive freedom in the women’s movement). The Burger Court, by con-
trast, took up the issue of sex discrimination and heard dozens of cases
in the seventies and eighties. The new agenda, furthermore, involved
more than a scattering of routine cases: it was a momentous interven-
tion into highly contentious issues, among them equal treatment under
the law and abortion.'s Nonetheless, the agenda space devoted to
women's rights has remained far less than the space devoted to the
rights of the accused and prisoners.

Why did the Supreme Court’s attention to civil liberties and rights
begin growing after 1917, long before judicial liberals gained control of
the Court? Why did the Court’s attention to criminal procedure begin
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growing after the early thirties, and why did the Court’s attention to
women's rights begin growing rapidly only after 1970? In the remain-
der of this chapter | consider and reject as incomplete the conventional
explanations for these developments.

The Limitations of Standard Explanations

The Constitution-Centered Explanation

The United States Constitution and its Bill of Rights have significantly
affected the political and legal process in the United States, but the
effects have been indirect. The Constitution is less an ironclad frame-
work for government than a set of resources to be used by political
actors as best they can. As a consequence, the Constitution has proven
to be enormously elastic over time. Its formal structure and provisions,
with a few exceptions, have changed little, yet its meaning has changed
dramatically." The most significant changes have been the vast expan-
sion in the powers of the national government and the great broaden-
ing and deepening of the meaning of individual rights as limitations
on the powers of both the national and state governments. One of the
most important aspects of that transformation was the application of
most provisions in the Bill of Rights to the states, a process that began
after 1920.

In the nineteenth century, it was widely accepted that the Bill of
Rights placed no limitations on the power of the states. In Barron v.
Baltimore (1833)" the Supreme Court ruled that the Bill of Rights ap-
plied only to the federal government; that ruling clearly was consistent
with the dominant view in the late 1700s among the framers and rati-
fiers of the first ten amendments, and the ruling was reaffirmed in
several other cases in the nineteenth and early twentieth centuries. The
passage of the Fourteenth Amendment in 1868, of course, provided a
potential foundation for applying the Bill of Rights to the states, be-
cause it explicitly placed rights-based limitations on the states. Yet
which rights were guaranteed by the Fourteenth Amendment re-
mained notoriously unclear, for the amendment referred only in rela-
tively vague and general terms to “the privileges or immunities of citi-
zens of the United States,” “life, liberty, or property” “due process,”
and “equal protection of the laws.” Although some judges and politi-
cians argued that those words protected a broad range of rights and,
in particular, applied the provisions of the Bill of Rights to the states,
many others disagreed, and the matter remained a subject of great
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dispute well into the twentieth century.” The formal constitutional
change wrought by the Fourteenth Amendment, then, did not by itself
decisively change the meaning of the rights protected by the Constitu-
tion, at least as understood by legal elites. Moreover, the growth in
judicial attention to individual rights began long after passage of the
Fourteenth Amendment, indeed as much as fifty years later. Adoption
of the amendment, then, simply is not plausible as a complete, or even
nearly complete, explanation for the growth of the rights revolution.

Many of the important developments in the rights revolution in the
twentieth century nonetheless were based on the Fourteenth Amend-
ment, and therefore passage of the amendment was a contributing con-
dition. As Hartog has suggested, passage of the Civil War Amend-
ments, arising as they did from the long slave-emancipation struggle
in which the language of rights figured prominently, contributed
greatly to the connection between the Constitution and rights aspira-
tions in popular culture.”” That connection has provided a uniquely
powerful organizational resource and lever of influence for rights-
seeking social movements. Nonetheless, as I show in the next section,
those movements existed before passage of the Fourteenth Amend-
ment, and new ones developed in the late nineteenth and early twenti- |
eth centuries, and yet the Supreme Court recognized virtually none of
their claims until after World War I. That lack of recognition was due |
in the nineteenth century, as discussed in the following chapter. To a
significant extent, of course, it was also due to the Supreme Court’s
deliberately narrow reading of the Fourteenth Amendment in the
1870s and 1880s. In several key cases, particularly the Slaughterhouse
Cases (1873), Minor v. Happersett (1876), and the Civil Rights Cases (1883),
the Court virtually defined the Fourteenth Amendment’s newly de-
clared rights out of existence.? The Court, dominated by judicial con-
servatives, had great misgivings about demands for a growth of fed-
eral power and federal rights. However the weakness of the support
structure for civil liberties and civil rights in the late nineteenth cen-
tury, discussed in the next chapter, also helps to explain the anemia of
the new rights in those years.

In any event, the mere presence of rights guarantees in the United
States Constitution, although surely contributing to rights conscious-
ness in popular culture, cannct by itself explain the dramatic growth
of the rights revolution in the twentieth century, for the text of the key
constitutional rights have remained unchanged since 1870.#
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The Culture-Centered Explanation

As passage of the Fourteenth Amendment contributed only indirectly
to the Supreme Court’s growing attention after 1917 to rights cases,
that growth is commonly attributed either to the policy preferences of
the Court’s justices (discussed in the next section) or to changes in
American political culture, particularly popular attitudes toward
rights. It is useful to distinguish two components of popular attitudes.
One component, “rights consciousness,” is simply the recognition that
a particular claim may be formulated in the language of rights. Clearly
no rights agenda on a particular topic is possible if there is no recogni-
tion that the issue involves “rights.” The other component of popular
attitudes is “public opinion,” the perception (justified or not) that a
majority of people support a particular rights claim.

Rights consciousness, although necessary for the development of a
rights revolution, is hardly sufficient. Americans were fascinated by
rights, made extravagant claims in the name of rights, and developed
social movements behind the banner of rights long before the Supreme
Court began showing much interest in civil liberties or civil rights
cases. Contrary to the view that there has been a recent proliferation
of “rights talk” and that only recently have Americans become nearly
obsessed with making rights claims, the language of rights has been
widely used in popular struggles for at least a century and a half, and
perhaps longer. Constitutional interpretation in the United States, as
Hartog observed, has been a “contested terrain” over which popular
groups and legal elites struggle, and in this struggle, popular groups
typically have formulated their claims in the language of rights.” “Lib-
erty” and “equality” were profoundly important principles to many of
those participating in the antislavery fight before the Civil War.? After
the war, the freed slaves, participants in the women’s movement, and
political dissenters in general, all demanded greater respect for civil
liberties and civil rights. Thus, rights “consciousness has thrived
among those who did not benefit from mainstream interpretations of
the Constitution” %

Long before the Supreme Court turned its attention to civil liberties
and civil rights, moreover, dissident rights claims gained surprisingly
wide support among public officials and the general public. The Four-
teenth Amendment’s ringing promises, as William Nelson has shown,
reflected a widespread, if amorphous, popular ideology of “liberty”
and “equality” that existed before the Civil War.> After that war, pro-
ponents of freedom of expression, for instance, regularly used the rhet-
oric of constitutional rights and gained widespread support.? Between
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1909 and 1913, the International Workers of the World (IWW), a radical
labor organization, aggressively championed freedom of speech, and
its members (“Wobblies”) made provocative speeches on street corners
throughout the country. In what came to be known as the free speech
fights, many local officials tried to ban the speeches, but some officials
refused to prosecute Wobblies on the grounds that doing so would
violate constitutional rights, and other officials who tried to crack
down on IWW speakers were surprised by the level of support for the
Wobblies’ right to speak.” In 1913, a leading journalist wrote that, in
the free speech fights, “a very vital principle of American life [was] at
stake—the right of free speech, of public discussion, and protest.”*
Not all officials and members of the broader public were so tolerant,
and the Wobblies themselves proved to be relatively intolerant of dis-
sent against their views. But the IWW free speech fights clearly indi-
cate that there was a strong rights consciousness regarding freedom of
speech among the U.S. population in the decades before World War 1.

Nor is it true that ordinary people only recently have come to use
“rights talk” to justify all manner of claims. For at least a century
Americans appear to have been willing to use the language of rights
in attempts to justify a wide variety of claims that no court even today
would recognize. A man charged with blackmail in Louisiana in 1885,
for instance, argued that the Louisiana law prohibiting blackmail was
an unconstitutional infringement of freedom of speech.”

Nor can it be said that recourse to the courts was not recognized as
a possibility before 1917, when individual rights cases began to gain
significant attention in the Supreme Court, because those who used
the language of rights in the last decades of the nineteenth century
and the first decades of the twentieth occasionally pursued their claims
in court. As I shall discuss further in the following chapter, the Free
Speech League, a loose collection of free speech advocates, supported
several appeals against criminal convictions of speakers, writers, and
publishers,® and the early moving-picture industry, free-thought radi-
cals, and socialists also pursued litigation before 1917 attempting to
expand constitutional protection for freedom of expression.*

Thus, although there was widespread rights consciousness regard-
ing freedom of speech and the possibility of pursuing free speech
claims in the courts, the Supreme Court began turning attention in a
sustained way to freedom of speech only after the beginning of World
War 1. Widespread, popular rights consciousness predated the devel-
opment of the rights revolution by many decades, perhaps even by
a century.
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On the other hand, it might be suggested that although “rights talk”
has been around for a long time, the majority of the public has sup-
ported expansion of constitutional rights only relatively recently (and
that the rights revolution reflected trends in public opinion). Many
sophisticated observers of the Court have indeed suggested that the
Court responds to public opinion.? As early as the 1830s, Alexis de
Tocqueville observed that, in America, the justices’ “power is immense,
but it is power springing from opinion. . . . Often it is as dangerous to
lag behind as to outstrip it”* Similarly, Robert McCloskey, echoing
Tocqueville, wrote, “the Court has seldom lagged far behind or forged
far ahead of America,” largely because the Court’s power depends on
popular legitimacy™

Although the Court undoubtedly responds to broad changes in pub-
lic opinion (the justices, after all, are part of the public), any explana-
tion centered on public opinion has great difficulty explaining the
three broad changes in the Court’s agenda that are the subject of this
analysis. Undoubtedly a liberalization in popular attitudes toward
women’s rights preceded the Court’s growing attention to that issue.”
Similarly, the Court’s support for desegregation is sometimes attrib-
uted to growing popular support in the fifties and sixties for civil
rights.®

Nonetheless, changes in public opinion cannot fully explain all sig-
nificant changes in the Court’s agenda. This may be illustrated most
clearly by the Court’s agenda on the rights of the criminally accused.
Although the Court’s attention to criminal procedure grew dramati-
cally between the early thirties and the mid-sixties, criminal defen-
dants nonetheless have never received much sympathy from the Amer-
ican public. Instead, since 1918, just after World War I, there have been
a number of periods of widespread concern over a “crime wave?
More significantly, there has long been a widespread belief that crimi-
nal defendants receive unfair advantages in the judicial system. As
early as 1937—long before the due process revolution in criminal pro-
cedure—two law professors referred to the “widely held” belief that
“trial procedure gives to the criminal defendant an unfair advan-
tage.”* Indeed, articles in popular periodicals have regularly criticized
the legal system as going easy on criminals or, worse, aiding them.*

On the other hand, concern about police brutality and racial discrim-
ination in the criminal justice system began to develop after the late
twenties and thereafter grew increasingly strong. In popular maga-
zines and journals, the number of articles on police brutality, in partic-
ular, jumped significantly beginning in 1929. Suddenly article titles
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like “Use of Torture in America’s Prisons” and “Brutalities by the Po-
lice” began appearing frequently.*® As following chapter shows, the
growing publicity about police brutality and racial discrimination in
the criminal justice process did not happen by accident: it resulted
directly from pressure and research by rights advocates.

In sum, although popular fear of a “crime wave” and concern about
the “Unreasonable Leniency of Criminal justice”* seem to have been
present from the twenties through the fifties, after the late twenties a
counter-argument, raising concerns about police brutality and racial
discrimination in the criminal justice system, began to develop in the
popular press. The counter-argument undoubtedly offered a new op-
portunity for judicial attention to criminal procedure; but the opposing
concern, the belief that courts remained too lenient and offered too
many loopholes for clever defense attorneys, seems to have retained
greater popular strength. Public opinion did not drive the growing
judicial attention to criminal procedure, at least not in any direct or
simple way.

The Judge-Centered Explanation

Perhaps the most common explanation for the judicial rights revolu-
tion is that the Supreme Court gained discretionary control over its
docket in 1925, and that political liberals who wished to create and
expand constitutional rights gained control of the Court after the mid-
thirties and used their new discretionary control over the agenda to
expand their attention to civil liberties and civil rights.®

Undoubtedly the justices of the United States Supreme Court have
greater discretion over their agenda than do the supreme court judges
of most other countries and, therefore, the conditions exist in the
United States for a judge-led transformation of the judicial agenda.
The Supreme Court gained substantial control over its agenda in 1925
as part of a set of reforms intended to help the Court better manage
its workload. In the early decades of the twentieth century the Su-
preme Court faced mounting numbers of appeals, and the Court was
required by law to decide virtually all of them. As a result, by 1925 the
Court was two years behind in processing cases on its docket.® Con-
gress responded to demands for judicial reform (urged by Chief Justice
Taft and members of the Supreme Court, among others) by passing the
Judiciary Act of 1925, which greatly restricted the types of cases the
Court was required to hear.* In 1924, 40 percent of the cases coming
to the Court were under its mandatory jurisdiction; by 1930, only 15
percent were under that jurisdiction.*® The Judiciary Act’s purpose was
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to enable the Court to shift its attention away from ordinary business
disputes, which had inundated its docket, and toward public law.%

The Judiciary Act seems to have largely accomplished its purpose:
after 1925 the Court began refusing to hear ordinary business disputes
and focused increasing attention on major disputes over public policy.
Since 1925, the number of cases brought to the Supreme Court has
increased substantially, which has further increased the justices’ con-
trol over their own agenda. Of the seven thousand or more cases now
filed with the Supreme Court each year, the Court grants full hearing,
usually, to less than 150, and that number dropped well below one
hundred in the early nineties.

As the Court’s selection mechanism is discretionary and the avail-
able cases so numerous, proponents of the judge-centered explanation
have reasoned that the Court’s agenda largely reflects the justices’ pol-
icy preferences. Undoubtedly that is true to some extent. Individual
justices tend to vote to grant certiorari more often for cases in which
they disagree with the lower court’s ruling or for cases in which they
can expect their preferred outcome to win in the Supreme Court."
Moreover, recent research by Caldeira, Wright, and Zorn shows that
the justices’ decisions to place cases on the discuss list and their votes
on cases on the discuss list exhibit patterns that are consistent with a
significant role for policy preferences and strategic decision making.*
Agenda-setting decisions, then, are clearly influenced by the justices’
policy preferences.

Nonetheless, the justices’ beliefs about the Supreme Court’s institu-
tional role constrain the influence of raw preferences. First, the justices
are constrained by the sua sponte doctrine, one variant of which dis-
courages courts from deciding substantive issues not raised by at least
one of the parties to the case. Although the doctrine is not universally
followed, it appears to be an important constraint on the justices’ will-
ingness to create their own agenda apart from the issues presented
by litigants.*

Second, the justices have developed an institutionalized reluctance
to decide issues that have been the subject of little sustained litigation
in lower courts. The likelihood that the Court will grant certiorari in
any particular case is increased by the presence of the United States as
petitioner, legal conflict among lower courts (conflict between federal
appellate circuits is especially important), or dissent among judges on
a lower appellate court.® In addition, H. W. Perry’s interviews with
justices and their clerks indicate that the justices are reluctant to take
cases that have not “percolated” sufficiently in lower courts 5
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Third, in order for an issue to reach the agenda, the issue typically
must be taken repeatedly to the Supreme Court itself. Because of the
large number of certiorari petitions, as a clerk told Perry, “there is enor-
mous pressure not to take a case”* For this reason, early certiorari
petitions on an issue are likely to be denied. The rationale, according
to one of Perry’s interviewees, is that “it’s going to come up again if
it’s really an important issue. In fact a test to see if an issue is really
important is to see if it comes up again.”*

With some exceptions, a case must have issues that meet all these
threshold requirements—conflict among lower courts, dissent in a
lower court, extensive percolation, and repeated appearance on the
docket—in order to be considered seriously as a candidate for a place
on the agenda. The significance of these threshold requirements is that
the justices’ discretion over their docket is not nearly as unconstrained,
and the number of cases among which the justices may choose is not
nearly as large, as the judge-centered model assumes. In fact, Perry’s
interviews suggest that the number of certiorari petitions open for seri-
ous consideration is typically only a small fraction of the total docket.™
Most petitions do not meet the threshold requirements and are rejected
from the start.

Moreover, the process by which the justices select their agenda does
not facilitate coherent, deliberate, policy-driven control of the agenda.
The justices delegate a great deal of the case-screening process to their
clerks, and decisions about which cases to select are made periodically
over the course of each term rather than at one common point in time.
As a result, the Court’s agenda is built gradually and in a bureaucratic
process in which there is a large number of contributing actors.*® For
various reasons, then, the path of the Supreme Court’s agenda over
time is likely to be connected, but only weakly, to the justices’ policy
preferences.

Some observers nonetheless have characterized the dramatic growth
in judicial attention to civil liberties and civil rights as resuiting pri-
marily from changes in the justices’ attitudes. Thus, Jeffrey Segal and
Harold Spaeth argue that the civil liberties agenda arose out of the
liberal takeover of the Court in 1937, with Palko v. Connecticut (1937)
and Footnote Four of United States v. Carolene Products (1938) signaling
the opening of the new agenda; they characterize Mapp v. Ohio (1961)
as the origin of an agenda on criminal procedure, and so on.* Segal
and Spaeth thus argue that the development of the civil liberties and
civil rights agenda was largely a judge-driven process.

Nonetheless, as we would expect if the justices” control over the
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agenda process is attenuated, the judicial rights revolution has devel-
oped somewhat independently of changes in the Court’s attitudinal
composition. The Court’s modern rights agenda, as I emphasized
above, began to grow almost twenty years before the shift in the
Court’s majority in 1937. Moreover, it is not at all clear that the growing
attention to rights can be attributed primarily to changes in the Court’s
attitudinal composition before 1937. Undoubtedly Justice Louis Bran-
deis, who joined the Court in 1916, was a strong early advocate of
expanded judicial protection for civil liberties and rights. But only one
other justice on the Court at the time, Oliver Wendell Holmes, Jr., can
be considered a civil libertarian, and even his support wavered from
issue to issue.”® No other justice who consistently favored expansion of
constitutional protection for civil liberties joined the Court until Hugo
Black’s appointment in 1937.% Yet the number of rights cases coming
to the Court, and the proportion of its agenda devoted to such issues,
began to grow after 1917.
Moreover, there is some direct evidence that the rights agenda’s ori-
gins in the twenties and early thirties resulted less from the justices’
decision to increase attention to such cases than from the growing
presence of rights cases on the docket. In the October 1930 term the
Court considered eight petitions for a writ of certiorari raising Bill of
Rights issues and fifteen petitions relating to the Fourteenth Amend-
ment’s due process and equal protection guarantees, rejecting all of
them.* The acceptance rate was higher in the October 1934 term, when
the Court accepted three of five petitions concerning the Bill of Rights
and four of thirty-six under the Fourteenth Amendment. But even in
the 1934 term, the overall acceptance rate for civil liberties and rights
petitions, 17 percent, was lower than the 20 percent acceptance rate for
nonconstitutional petitions.®' In brief, although the Court’s acceptance rate
for rights petitions remained very low in the early thirties—indeed lower than
the acceptance rate for nonconstitutional petitions—the agenda space devoted
to civil liberties began to grow. It grew because litigants brought an increasing
number of civil liberties and civil rights petitions to the Court. The earliest
developments in the rights revolution, then, resulted not from growing
receptivity by the justices but from growing pressure by litigants.
Eventual judicial support for the new rights claims, of course, was
necessary for development of the rights revolution. Had the justices
continued to reject the new rights claims late into the thirties and for-
ties, the growing pressure from below likely would have shifted to-
ward tactics other than litigation aimed at the Supreme Court. But by
the mid-thirties, the Court had rendered liberal decisions favoring the
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new rights in several key cases, and so rights litigants knew that their
efforts might not be wholly in vain.*?

The most prominent period of liberal dominance on the Court oc-
curred under the leadership of Chief Justice Earl Warren from 1953
through 1968. Warren joined a court deeply divided between judicial
liberals and conservatives, and his appointment shifted the balance
of power toward those favoring an expansion of judicial support for
individual rights. In 1954, in Brown v. Board of Education, Warren led
the Court to a unanimous decision striking down racial segregation in
public schools.® But the decision, as expected, provoked a firestorm
of controversy and the Court, to avoid further confrontation, allowed
implementation of its ruling to proceed haphazardly. Judicial conser-
vatives retained significant power on the Court until the replacement
of several conservative justices with liberals in the late fifties and early
sixties finally gave a decisive majority to the liberals. For much of the
fifties, indeed, the Warren Court made few waves apart from the de-
segregation rulings. But in the sixties (indeed, beginning about the
time of the Monroe decision in early 1961), Warren, along with Hugo
Black, William Brennan, William O. Douglas, Abe Fortas, and Thur-
good Marshall, fashioned a great transformation in many areas of con-
stitutional law. The Warren Court extended most of the rights con-
tained in the Bill of Rights to the states through incorporation in the
Fourteenth Amendment’s due process clause (thereby revolutionizing
state criminal procedure in particular), gave clear and strong support
to the civil rights movement, expanded protections for freedom of
speech and the press, and created a new constitutional right to privacy.
The Warren Court’s reputation for creative judicial leadership is well
deserved.® Nonetheless, at least half of the total growth in judicial at-
tention to the new rights that eventually occurred between 1917 and
the mid-sixties, as figure 3.1 illustrates, had already occurred by the
time Earl Warren joined the Court. Thus, although the Warren Court
produced a revolution in the meaning and scope of constitutional
rights, earlier growth in the Court’s attention to civil liberties and civil
rights provided a foundation for that revolution.

THE CRIMINAL PROCEDURE AGENDA. The limitations of judge-
centered explanations of the rights revolution are particularly clear if
we examine components of the judicial agenda. In the area of criminal
procedure, the Supreme Court struggled over the extent of constitu-
tional protection that should be applied to state trials, never fully ex-
tending to defendants in state courts the guarantees in the Bill of
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Rights until the sixties.® In a scattering of other cases, the Court, while
still rejecting the theory that the Fourteenth Amendment incorporated
the protections in the Bill of Rights, began to supervise limited aspects
of the state criminal process more actively.* Before 1961, the largest
minority in favor of applying the criminal procedure guarantees in the
Bill of Rights to state trials came together in 1947 in Adamson v. Califor-
nia; % by the end of 1947, however, two members of the liberal minority
had died and were replaced by more conservative justices. Finally, in
1961, in Mapp v. Ohio, a new liberal majority on criminal procedure
solidified and led the Court in a revolution in criminal procedure that
extended to state trials most of the constitutional rights that applied
in federal trials.® Among the more important decisions in that revolu-
tion was Gideon v. Wainwright (1963), which created a constitutional
right to legal representation for felony defendants in state trials.®
A great disjuncture thus exists between the development of an
agenda on criminal procedure, on the one hand, and, on the other, the
Court’s hesitance to intervene in state criminal proceedings. Between
1933 and 1961, the size of the criminal procedure agenda grew signifi-
cantly; about three-quarters of the total growth in that agenda, up to
its eventual peak in the late sixties, had occurred by the time the liberal
majority solidified in 1961 (fig. 3.1). Yet the Court did not invite the
new federal appeals of state criminal convictions; in fact, the Court
hesitantly extended only a very limited federal review over only the
most extreme abuses in the state criminal process. Instead, federal ap-
peals of state criminal convictions virtually forced the Court to elabo-
rate a limited set of federal protections against egregious abuses of
due process. In Brown v. Mississippi (1936), for instance, the Court over-
turned the murder convictions (and death sentences) of three African
Americans whose convictions had been based primarily on confes-
sions extracted through brutal whippings.” The Court’s development
of only limited rights against egregious abuses of due process strongly
suggests that the Court was not aggressively attempting to build a
criminal procedure agenda. Instead, as I show in the following chapter,
in the area of criminal procedure, until 1961, the Court mainly reacted
to rising pressure from litigants.

THe WoMEN’s-RiGHTs AGENDA. The timing of growth in the
women's-rights agenda presents different, but equally vexing, prob-
lems for a judge-centered explanation. The principal problem is not
that growth in the agenda preceded liberal control of the Supreme Court
but that the agenda did not take off until after liberals had lost control
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of the Court in 1969. In 1969, Chief Justice Warren and Justice Fortas,
both staunch liberals, retired. President Nixon nominated judicial con-
servatives Warren Burger and Harry Blackmun to fill their seats (Nix-
on's first two nominations to fill Fortas’s seat were rejected by the Sen-
ate). In 1971 Hugo Black, another liberal, and John Marshall Harlan 1,
a conservative, retired and were replaced in January 1972 by Lewis
Powell, a moderate conservative, and William Rehnquist, a conserva-
tive. Thus by early 1972 the Court, by any standard measure, had
shifted decisively to the right. Nonetheless, in what might have at first
appeared to be an inhospitable judicial environment, the women's-
rights agenda grew explosively for several years. .

This anomaly in the judge-centered explanation is not entirely with-
out a solution, of course. The judge-centered explanation asserts that
judicial attitudes are relatively fixed, and that judicial policies change
only as a result of the replacement of justices. It thus might be argt{ed
that the justices who joined the Court after 1968 were more supportive
of women's rights than the justices they replaced, and that this change
produced the new womens-rights agenda. Some evidence seems at
first to be consistent with that proposition. The Warren Court, in Hoyt
v. Florida (1961), rejected a claim that Florida’s practice of excluding
women from jury pools (unless they specifically requested to be in-
cluded) was unconstitutional.” By contrast, some of the justices ap-
pointed to the Court after 1968, particularly Blackmun and Stevens,
proved to be liberals on women's rights and so the Burger Court was
fairly receptive to expanding the womens-rights agenda. In fact, ina
number of important cases, beginning with Reed v. Reed in 1971 (strik-
ing down ldaho’s statutory preference for male executors of eétafe.s),
the Burger Court expanded protection for women's rights by majorities
of seven or more justices.” Thus, at the least it is clear that some of the
otherwise-conservative justices in the new Burger Court were per-
suaded to support some sex discrimination claims.

But the converse—that the otherwise-liberal Warren Court justices
were unalterably opposed to women's rights and therefore built no
agenda on the issue—is not equally plausible. Indeed, the justices” atti-
tudes toward sex discrimination, contrary to the assumptions of the
judge-centered explanation, appear to have been quite malleable and
unsettled during this early period, and the judicial agenda seems to
have responded more to the litigation environment than to the ju'st'lces'
policy preferences. For example, three of the justices who had ;omgd
in Hoyfs rejection of a relatively narrow sex-discrimination cla%m
(Brennan, Douglas, and Stewart) embraced a sex-discrimination claim
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in Reed that had far broader implications. Thus their attitudes toward
sex discrimination seem to have shifted in the intervening years.

Given that malleability, it is possible to piece together a potential
judicial majority in favor of striking down at least some sex-discrim-
inatory laws much earlier than Reed in 1971. William Brennan, William
Douglas, and Potter Stewart, all of whom joined in the Reed decision,
likely could have been persuaded to support a sex-discrimination
claim far earlier than 1971 (certainly Brennan and Douglas were well
known for their liberal views). That makes three potential supporters
before 1971. Further, if Potter Stewart, a justice with a moderate-to-
conservative voting record on individual rights, could come to support
sex-discrimination claims (as he did in the early Burger Court years),
it is likely that Earl Warren and Abe Fortas, justices with very liberal
records on individual rights, also would have supported such claims.”
That makes five potential supporters long before 1971. Additionally,
two other justices on the unanimous Reed Court were already serving
by the end of 1967 (Byron White and Thurgood Marshall, appointed
in 1962 and 1967, respectively). That makes seven potential supporters
for sex-discrimination claims by the end of 1967. Thus, had many
women’s-rights claims reached the Court before 1971, it is at least
possible, even easy, to piece together a majority of sympathetic jus-
tices.™

My point is that the justices’ policy preferences, as indicated by their
votes in cases, may be very poor predictors of the development of the
judicial agenda. The development of the womens-rights agenda in the
early seventies, in particular, was a surprising development that could
not have been predicted by looking only at the Court’s political or atti-
tudinal composition.

Conclusion
The development of the rights revolution in the United States poses
important and vexing puzzles. For almost a century and a half after
ratification of the Bill of Rights, the Supreme Court largely ignored
civil liberties and civil rights. Then, towards 1920, the Court began to
devote increasing attention to civil liberties and civil rights, and that
attention eventually grew into sustained support for a host of new
rights. The earliest phases of the rights revolution, then, began long
before the Warren Court’s dramatic rulings in support of civil liberties
and civil rights; they began even before the famous “switch in time”
in 1937 when judicial liberals first gained control of the Court. Similar
puzzles appear in particular areas of the agenda. The earliest phases
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of the criminal procedure revolution began long before the Warren
Court’s landmark criminal procedure decisions in the sixties. The judi-
cial revolution in women's rights, by contrast, began in 1971, just as the
Court’s composition began to shift sharply to the right. 1 have sug-
gested that several common explanations for these developments, par-
ticularly the growth of rights consciousness and other shifts in public
opinion, as well as the Supreme Court’s growing liberalism after 1937,
are greatly incomplete. As I show in the next chapter, changes in the
support structure for legal mobilization provided key conditions for
the U.S. rights revolution.
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FOUR

The Support Structure
and the U.S. Rights Revolution

The uneven development in phases of the U.S. rights revolution that I
described in the last chapter cannot be understood as a result only of
the adoption of the Civil War Amendments, liberal judicial leadership,
or popular culture. The new rights were propelled onto the judicial
agenda, in addition, by a great expansion in the availability of re-
sources to potential litigants. The first organizations actively litigating
on civil liberties were formed just before 1920, and they provided sup-
port for the early civil liberties cases that reached the Supreme Court.
Similarly, the resources available to defend criminal defendants began
to grow in the late twenties, propelling criminal procedure cases onto
the Court’s agenda. The resources available to women's-rights litigants
began to grow relatively late, in the late sixties but, once they emerged,
they propelled women's-rights cases onto the Court’s agenda. Each of
the puzzles, then, is solved by looking to the growth of the support
structure for legal mobilization. This chapter provides evidence in sup-
port of that proposition.

The Support Structure for Legal Mobilization
The Supreme Court’s case selection process and norms significantly
affect the relationship between the Court’s agenda and outside actors.
As was noted in the last chapter, cases generally are not heard by the
Supreme Court unless they present issues that represent conflict
among and extensive percolation in lower courts. The Court’s agenda
(with some exceptions) is thus limited to cases that emanate from
broad legal conflict in the lower courts. The development of such broad
legal conflict on any particular issue, in turn, typically depends on the
existence of substantial resources for litigating the issue. For this rea-
son, the development of the support structure for litigation has been
especially important in the United States for providing access to the
Supreme Court’s agenda. For much of U.S. history, only issues directly
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related to economic and property disputes enjoyed sufficient support
among organized litigants to reach the Supreme Court with any regu-
larity and sophistication. But after 1915, an expanding and diversifying
support structure for civil liberties and civil rights began to develop
lower-court conflict and extensive litigation on the new issues; as a
consequence, various civil liberties and civil rights issues increasingly
reached the judicial agenda.

The Domination of Litigation by Managerial Businesses before 1915

The earliest developments in the support structure in the United States
occurred between 1870 and 1910 in the organizational structures of
businesses. Before 1870, most business enterprises were relatively
small family-run operations with ad hoc, nonbureaucratic organiza-
tional structures and few professional managers. After 1870, during
what business historians call the “managerial revolution,” the Ameri-
can business sector began converting rapidly to large, bureaucratically
structured, professionally managed organizations.! In the United
States, the managerial revolution began and flourished first in the rail-
road industry after 1870; in the 1880s, it spread to areas of the economy
involving production of goods; in the late 1890s, it expanded into a
merger revolution in which bureaucratic enterprises joined to form still
larger organizations. By the middle of the second decade of the twenti-
eth century, the managerial revolution had ended, having transformed
organizational structures in many areas of the American economy.

The managerial revolution in American business produced the first
nongovernmental organizations with the capacity and the interest to
pursue long-term, strategic litigation. Their interest in strategic litiga-
tion grew out of the growth in government regulation. To influential
political thinkers, as well as large sections of the population, the
growth of large business organizations threatened traditional concep-
tions of the primacy of the individual and the importance of individual
initiative in the economy? Legislatures responded by attempting to
regulate the power of the new business organizations, leading to a
massive change from previous conceptions of the limited constitu-
tional powers of government.? Business organizations, naturally, had
an interest in manipulating the new regulations in their favor.

The new managerial structure, moreover, provided businesses with
the capacity to plan strategically and to allocate resources for the im-
plementation of long-term strategic plans.* Additionally, the profes-
sional managers in the new organizational sector of the economy
formed professional associations and networks of communication that
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allowed them to learn from each other and to coordinate political strat-
egies®> Many businesses, particularly the railroads, used their new-
found capacity for coordinated action to pursue strategic litigation to
influence state regulations. Between 1880 and 1900, a number of the
new business organizations devoted significant resources to litigation
campaigns intended to influence the path of government regulation.
The railroads, as Richard Cortner has observed, mounted the most
extensive litigation campaigns during the period.® Several railroads
challenged the so-called Granger Laws, state statutes that subjected
railroads to rate regulation, but they lost their first important challenge
(the Granger Cases) in 1877, when the Court ruled that private property
“affected with a public interest” may be subject to public regulation
unhindered by judicial review.” In response, the railroads mounted a
systematic litigation campaign intended to reverse that unfavorable
decision. “The litigation campaign of the roads,” Cortner observed,
“exhibited a mastery of many of the tactics [test cases, careful develop-
ment of supporting evidence, and pressure on the judicial appoint-
ment process] that have been characteristic of constitutional litigation
conducted by interest groups during more recent times.”® During that
campaign, the railroads won several landmark decisions that subjected
state policies to judicial review under the Fourteenth Amendment.
Although the Supreme Court rejected the vast majority of constitu-
tional challenges brought by business litigants,” businesses nonethe-
less continued to take large numbers of cases to the Court. They did
so because they could: business litigants dominated the field of consti-
tutional litigation in the late nineteenth and early twentieth centuries
because of their nearly unique organizational and resource capacities.
Scholarship on the legal profession during the first several decades
of the century amply demonstrates the new managerial businesses’
capacity to control the field of legal resources. As one scholar observed,
for instance, the list of lawyers serving the railroads in their strategic
litigation campaign consisted of a “Who’s Who" of the bar.”® Similarly,
Louis Brandeis, in a speech in 1905, declared that “lawyers have, to a
large extent, allowed themselves to becomne adjuncts of great corpora-
tions. . . . The leading lawyers of the United States have been engaged
mainly in supporting the claims of the corporations; often in endeav-
oring to evade or nullify the extremely crude laws by which legislators
sought to regulate the power or curb the excesses of the corpora-
tions” " And Woodrow Wilson in a 1910 speech declared that “we have
witnessed in modern business the submergence of the individual
within the organization,” and that “in gaining new functions, in being
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drawn into modern business instead of standing outside of it . .. the
lawyer has lost his old function”; therefore, Wilson concluded, the
couniry “distrusts every ‘corporation lawyer.”” 12

The alliance between leading lawyers and the leading managerial
businesses of the day is not especially surprising. John Heinz and Ed-
ward Laumnann’s pathbreaking study on the social structure of the bar
in Chicago revealed that the legal profession remains divided between
an upper hemisphere of lawyers who serve large organizations, partic-
ularly corporate businesses, and a lower hemisphere of lawyers who
serve individual clients.”® One of the more significant findings of the
study is that lawyers who serve organizational clients have far less
professional autonomy than lawyers who serve individual clients,
largely because of the managerial power of the organizational clients.
This pattern of the legal profession’s subservience to managerial organ-
izations dates to the emergence of such organizations in the 1870s and
1880s. Theron Strong, a prominent lawyer who experienced the organi-
zational transformation, observed in 1914 that client relations “had un-
dergone a complete and marvelous change. The advent of the captains
of industry, the multi-millionaires, the mighty corporations and the
tremendous business enterprises, with all the pride of wealth and lux-
ury which have followed in their train, have reversed their relative po-
sitions, and the lawyer, with a more cultivated intellect than ever and
as worthy of deference and respect as formerly, is not treated with
the deference and respect of early days”'* The development of large
organizations had transformed the legal world by dominating the
work of lawyers and the development of litigation.

The extensive litigation campaigns mounted by businesses signifi-
cantly influenced the Supreme Court’s agenda, particularly by pushing
the Court to address issues of interest to businesses. This is especially
clear with regard to the Court’s agenda under the new Fourteenth
Amendment. “The Supreme Court began to elaborate doctrines resolv-
ing issues of priority [under the Fourteenth Amendment],” William
Nelson observed, “only when a flood of cases in the closing decades
of the nineteenth century made the inevitability of conflict fully appar-
ent.”'® The Court’s evolving interpretation of the Fourteenth Amend-
ment in the late nineteenth and early twentieth centuries, of course,
encouraged businesses to continue to bring challenges to legislation
and regulatory action. Although many businesses lost their cases, lead-
ing decisions Like Hammer v. Dagenhart (1918} (striking down a ban on
the interstate shipment of the products of child labor) clearly indicated
the general direction of the Court’s policies.!
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Yet even as managerial businesses dominated the field of constitu-
tional litigation, several changes occurred in the availability of re-
sources for legal mobilization that began to democratize access to the
Supreme Court’s agenda by transforming the capacity of nonbusiness
interests to pursue sustained, strategic litigation. The most important
changes were the development of rights-advocacy organizations, the
diversification and organizational development of the legal profession,
the gradual development of financial resources for civil liberties litiga-
tion, and the development of the Civil Rights Section in the Justice De-
partment.

Rights-Advocacy Organizations
Effective rights-advocacy organizations such as the ACLU, the
NAACP, and the American Jewish Congress began to appear after
1909. Some rights-advocacy groups, admittedly, existed before this
time, but there are crucial differences between the earlier organizations
and the later, more successful ones. The Free Speech League, which
formed in 1902 and disintegrated in 1918 and 1919, was a loose associa-
ton of activists and intellectuals under the leadership of Theodore
Schroeder, an eccentric but brilliant civil liberties advocate.” The
League, and Schroeder in particular, became heavily involved in a
wide range of free speech disputes in the prewar years, particularly
disputes over the spread of sex education materials, related anti-
Victorian literature, and socialist discourse. In 1909 a benefactor gave
Schroeder a “secret fund” for the purpose of supporting the organiza-
tion and defending people prosecuted for their speech.” Schroeder
used the fund, along with voluntary support from lawyers who were
members of the League, to support First Amendment challenges to the
prosecution of a number of activists for libel or for violating various
antiobscenity laws or local ordinances against disorderly conduct and
the like.'” One such case, Fox v. Washington (1915), reached the Supreme
Court, where Justice Holmes (before his conversion to free speech lib-
ertarianism) penned a unanimous decision upholding conviction of
an anarchist for encouraging nude sunbathing.® Although the Free
Speech League participated in a wide range of free speech causes, its
influence in the courts remained limited. Undoubtedly one reason was
a widespread judicial skepticism toward free speech claims. Nonethe-
less, the League’s limited organizational capacities also crippled its
potential influence. The League was organized in prebureaucratic
fashion as a loose association of individual free speech advocates, and
Schroeder’s personal efforts and files seem to have constituted the en-
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tirety of the formal organization.?' As a Schroeder biographer noted,
“the League was 50 much a reflection of Schroeder’s personality and
activity that in effect he carried it with him wherever he went.”? Simi-
larly, Roger Baldwin, founder of the ACLU, later observed simply that
“Schroeder was the Free Speech League.”? Schroeder and the League
seem to have influenced the development of ideas about freedom of
speech, but their support for appellate litigation remained limited by
a lack of organizational and financial resources.

A few other prewar organizations advocated expansion of civil liber-
ties or civil rights, but their influence, too, remained limited for one
reason or another. The early moving-pictures industry attacked cen-
sorship of movies, in one case supporting appeals to the Supreme
Court.2* The Court decisively rejected a movie company’s free speech
claim against movie censorship, and the movie industry did not again
pursue litigation on the matter until the forties. Similarly, the Interna-
tional Workers of the World aggressively advocated freedom of speech
as part of its labor-organizing efforts, but it pursued few legal appeals
due to both a lack of financial resources and an ideological opposition
to use of the capitalist legal system.”

In one way or another, then, litigation on civil liberties and civil
rights remained infrequent and isolated before World War I because
potential rights litigants enjoyed only limited organizational and fi-
nancial support. In the immediate prewar and post-war years, by con-
trast, several organizations developed stronger organizational struc-
tures and bases of support, with the result that they could support
more cases and could pursue issues repeatedly, even if initially re-
buffed by the courts.

Of these organizations, the ACLU, founded in 1920, undoubtedly
has had the greatest impact, both by pressing issues onto the Supreme
Court's agenda and by developing an effective organizational model—
one that has been widely followed by other groups.” Roger Baldwin,
the ACLU's first leader, recognized the growing importance of organi-
zations in American public life, and he became committed to institu-
tionalizing the ACLU to increase its effectiveness. “lt was no accident
that the organization was referred to as a ‘union,”” Paul Murphy ob-
served, “or that it sought to function on a national scale and implement
centrally determined programs through a national organization.” In
1922, the ACLU began to receive limited financial support for its
activities from the American Fund for Public Service, of which Baldwin
was director.® Nonetheless, funding remained scarce, and the ACLU
developed alternatives to the direct financing of cases, particularly the
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use of a network of “cooperating attorneys,” lawyers who were not
directly employed by the ACLU but who provided legal advice and
representation for ACLU-supported court cases, often without charg-
ing a fee. Baldwin used the term “cooperating attorney” as early as
1920;® since that time cooperating attorneys have proved to be one of
the significant strengths of the organization. Additionally, state ACLU
affiliate organizations grew out of the main organization over the
years, significantly increasing the organization’s reach throughout the
country.®

The ACLU’s support for constitutional litigation significantly af-
fected the Supreme Court’s agenda. The ACLU (or its pre-1920 prede-
cessor, the National Civil Liberties Board) provided the primary sup-
port and coordination for the initial burst of civil liberties litigation
between 1917 and the early thirties. Although ACLU strategists had
misgivings about financing litigation in the face of conservative courts,
the ACLU and its cooperating attorneys financed, provided legal coun-
sel, or otherwise supported a remarkable number of important civil
liberties cases in the twenties and early thirties.” In fact, most of the
Supreme Court’s early civil liberties decisions were made in cases that
were ACLU-supported and likely would not have reached the Court
had not that organization or its cooperating attorneys supported the
appeals. The organization sponsored a number of key cases in which
the Supreme Court made significant advances in constitutional law,
among them decisions relating to incorporation of rights contained in
the Bill of Rights into the Fourteenth Amendment as limitations on
the states. These cases include Gitlow v. New York (1925) (in dicta,®
incorporating the First Amendment’s free speech clause);* Whitney v.
California (1927) (in which Justice Brandeis, concurring, joined by Jus-
tice Holmes, argued that the free speech clause allows governments to
criminalize only action, and not pure speech);* Fiske v. Kansas (1927)
(incorporating the free speech clause);® Defonge v. Oregon (1937) (incor-
porating the First Amendment’s freedom of assembly clause); Everson
v. Board of Education (1947) (incorporating the First Amendment’s estab-
lishment of religion clause);*” and Wolf v. Colorade (1949) (incorporating
the Fourth Amendment’s search and seizure clause).® The ACLU,
together with the International Labor Defense, also sponsored Strom-
berg v. California (1931) (extending First Amendment protection to sym-
bolic speech),® and ACLU lawyers argued Powell v. Alabama (1932) (cre-
ating, for capital cases, the right of indigents to counsel provided by
the state)® and filed an amicus brief in Cantwell v. Connecticut (1940)
(incorporating the First Amendment’s free exercise of religion clause)."
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The ACLU also offered to sponsor appeals in Near v. Minnesota (1931)
(incorporating the First Amendment’s freedom of the press clause),*
but a wealthy publisher stepped in and took over financing.**

Similarly, the NAACP, formed in 1909, greatly affected the Court’s
civil rights agenda by supporting litigation against racial segregation.
Prominent lawyer Moorfield Storey became the NAACP's first presi-
dent and, virtually from the organization’s inception, he encouraged
the use of test cases. The NAACP supported and won test cases in the
Supreme Court, in 1915 (striking down Oklahoma’s grandfather clause
for voting),* in 1917 (striking down Louisville’s exclusionary zoning
law),* and in 1926 (striking down Texas’s white primary law).* By 1930
black lawyers constituted the active center of the organization and,
in that year, the organization was awarded a $100,000 grant from the
American Fund for Public Service that allowed its leaders to develop
its now well-known systematic litigation strategy against segregation
in public life.# In 1939 the NAACP created, for tax purposes, a sepa-
rate Legal Defense and Educational Fund, which took over most of the
NAACPs litigation efforts.* Between 1909 and about 1960, either the
NAACP or the LDF supported the leading race-discrimination cases
before the Supreme Court.*

The International Labor Defense (ILD), another litigation-support
organization, was formed by the Communist Party in 1925. In the late
twenties the ILD supported criminal defense campaigns for Sacco and
Vanzetti and for labor organizers. Undoubtedly its biggest case was
the defense of the “Scottsboro Boys,” nine young black men who, in a
sham trial in 1931, were convicted and sentenced to death on a charge
of raping two white women while riding on a freight train in Alabama.
The ILD hoped to use the case to gain support for its broader political
agenda of organizing against American capitalism. Eventually the case
became a tug of war between the NAACP and the ILD, with the former
eventually ousting the ILD from control of the case.” The case pro-
duced several landmark Supreme Court decisions, particularly Powell
v. Alabama (1932), which established a constitutional right to counsel
in capital cases.”

The Jehovah’s Witnesses, a religious sect, sponsored a number of
other important Supreme Court decisions on both the free exercise of
religion and freedom of expression in the years before the Warren
Court. The sect’s role in the development of U.S. constitutional law
preceded a parallel and equally important role in the development of
civil liberties law in Canada. The Jehovah's Witnesses originated in the
United States in 1884, but only began supporting court cases after
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World War L® Two developments appear to have influenced the Je-
hovah’s Witnesses’ approach to the legal system. The first was the se-
lection of Judge Joseph Franklin Rutherford, former general counsel
to the sect, to lead the sect after the death of its founder in 1917.
The second was the increasingly harsh reaction, beginning in World
War 1, with which authorities responded to Witnesses’ proselytizing
and antiwar activities. Federal authorities responded vigorously to the
organization after it published and widely disseminated The Finished
Muystery in 1917, a book that argued, among other things, that patrio-
tism and the demands by governments that their citizens engage in
“butchery” during wartime violated the principles of the Bible.” Fed-
eral authorities, armed with the Espionage Act of 1917, brought
charges against the eight main leaders of the Witnesses. They were
convicted and received 20-year prison sentences in 1919. In response,
the Witnesses began pursuing legal appeals.® Shortly after their brush
with the Espionage Act, the Jehovah’s Witnesses began their well-
known practice of house-to-house proselytizing, which led increas-
ingly to confrontations with local authorities. The number of arrests
related to such mission work rapidly increased between 1928 and the
mid-thirties. In response, under Judge Rutherford’s leadership the
group developed a legal defense strategy that culminated in a number
of leading Supreme Court cases on freedom of expression and the free
exercise of religion. By 1986 the Jehovah's Witnesses had sponsored or
otherwise participated in thirty-six full decisions in the Supreme
Court.

After the early fifties, the number of organizations supporting con-
stitutional rights litigation began to increase.® This is especially clear
in the area of women’s rights. The women’s movement of the sixties
and seventies, unlike earlier women’s movements, produced lasting
organizations with professional staffs and substantial resources.® Most
of the growth in the movement and in the number of organizations
occurred rapidly in the ten years following 1966 (fig. 4.1).

Some of the organizations were dedicated specifically to financing
and supporting women's-rights litigation.” The first few women's or-
ganizations formed specifically for litigation support—the Legal De-
fense and Education Fund of the National Organization for Women,
the Women's Legal Defense Fund, and the Women’s Rights Project of
the ACLU—were created in 1971.% After that year, the number of such
organizations grew significantly, to almost fifteen by 1973 and almost
twenty by 1979.* Some of the organizations played key roles in propel-
ling women's-rights claims onto the Supreme Courts agenda. The
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Figure 4.1 The Women's Movement in the United States: Number of National and
Regional Organizations
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ACLU’s Women's Rights Project, for instance, played a leading role in
directing the development of test-case litigation both in lower courts
and in the Supreme Court,* and the Center for Constitutional Rights,
founded in 1966, developed the research behind privacy rights chal-
lenges to state abortion laws.*!

Although earlier in this century there were some tensions between
several of the leading rights-advocacy organizations,® over time they
have developed a great deal of cooperation. The American Fund for
Public Service provided financial support to both the ACLU and the
NAACP; and the ACLU, NAACP, and ILD cooperated to provide sup-
port for a number of cases in the twenties and early thirties. Indeed,
the ACLU, the NAACP, and the American Jewish Congress formed the
foundation of civil liberties and civil rights organizing for the first half
(and more) of this century. They sponsored the leading cases in the
Supreme Court on civil liberties and civil rights. In their briefs, they
provided the arguments that the Court used when it supported civil
liberties or rights claims; and, crucially, their efforts predated support-
ive decisions from the Supreme Court: as histories of the organizations
reveal, they brought numerous cases in lower courts before they even-
tually won landmark decisions in the Supreme Court. The efforts of
the early rights-advocacy organizations were a necessary condition for
the development of the judicial rights revolution: without those efforts,
there would have been virtually no civil liberties or civil rights cases
for the Court to decide. It is no exaggeration to say that the early his-
tory of the Supreme Courts agenda on civil liberties and rights is


http:resources.56
http:increase.55
http:appeals.54
http:Bible.53

54 Chapter Four

largely the history of the strategic efforts of civil liberties and rights
organizations to influence the Court. Moreover, the ACLU, as noted
above, played a crucial role in the seventies in developing organiza-
tions for litigation on behalf of women’s-rights, which supported a
number of important women's-rights cases in the Supreme Court. The
expansion of organized group resources, then, constituted a significant
part of the growing support structure for rights litigation in the Su-
preme Court.

The Legal Profession
The legal profession, too, has changed significantly in this century, and
the changes greatly contributed to the growing support for civil liber-
ties and rights litigation. Increasing numbers of lawyers began practic-
ing in firms, the site of training shifted to law schools, and the lawyer
population diversified.

Law firms provide economies of scale and a capacity for specializa-
tion and long-term strategic planning, all of which are valuable assets
in supporting strategic litigation campaigns.®® The widespread pres-
ence of law firms, like the other developments in the support structure,
is a relatively new phenomenon. In 1872 there were only 15 firms with
4 or more lawyers in the entire country; between 1892 and 1903 the
number of such firms jumped from 87 to 210; by 1924 there were well
over 1000. As the number of firms grew, so did their size. In 1903, no
firms consisted of ten or more lawyers; by 1914, there were six such
larger firms; in the following years the number and size of large firms
continued to grow.* Rights-advocacy organizations commonly have
drawn cooperating attorneys from law firms that free up their attor-
neys to do such work. In addition, liberal rights advocates in the sixties
and seventies developed public interest law firms to gain the benefits
of the firm structure. The development and spread of the law firm as
a principal form of legal practice after 1900, then, contributed to the
growing support structure for rights litigation.

Additionally, in the 1880s the site of legal training began to shift
from apprenticeship under established lawyers to formal education in
law schools. In the nineteenth century, most lawyers were trained in
apprenticeships; by 1915, most lawyers were trained in law school.*
That change had important effects on the legal profession. First, the
decline of apprenticeship and the rise of law schools disconnected
training from the conservative interests of the practicing legal profes-
sion and provided the institutional basis for the development of theo-
retical study of law and for reform-oriented political efforts.* The de-
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veloping legal professoriat, for instance, was the source for sociological
jurisprudence and legal realism, two important movements in the
study and practice of law that advanced the then-novel theory that
legal decision making is policy making in disguise, and that, therefore,
judicial policies should be developed self-consciously for political
ends. The changes in legal education thus provided one of the founda-
tions for the change in the justices’ conception of their role as the de-
fender of static constitutional limits on legislative power to a new role
as guardian of evolving fundamental rights.” The law schools, more-
over, also provided institutional support for clinical programs and
legal research that supported some rights-advocacy litigation. The
Court’s decision in Gideon v. Wainwright (1963) for instance, was
widely expected at the time because of sustained litigation on the issue
by, among others, several law professors from the University of Vir-
ginia.®

In addition, the growth of law schools provided entry into the legal
profession to an increasingly diverse range of people who had diffi-
culty getting apprenticeships under the old training system. As late as
1910, the legal profession remained, as Richard Abel writes, “over-
whelmingly Protestant and native born.”” The new law schools, how-
ever, were open to all whites, regardless of ethnic or religious back-
ground (although many schools, particularly in the South, continued
to exclude blacks for several decades), and many of the schools offered
night classes, which increased their accessibility to members of the
lower classes.” These changes led to a dramatic and substantial diver-
sification of the lawyer population, as new Jewish and Catholic immi-
grants from eastern and southern Europe, among others, got law de-
grees.™ In New York City, for instance, between 1924 and 1929, 56
percent of new lawyers were Jewish; between 1930 and 1934 the per-
centage reached 80 percent. Moreover, between 1920 and 1930, the
number of lawyers as a whole also grew rapidly, by 31 percent.”™

The growing presence of Jewish, Catholic, and black lawyers in the
United States in the years following World War I provided a growing
base of legal representation for previously unrepresented groups. The
new lawyers represented conscientious objectors, radical labor orga-
nizers, criminal defendants, communists, free speech advocates, and
other unpopular figures and causes.” The significance of the change is
revealed in part by its opponents’ response. A prominent lawyer, for
instance, railed against “the great flood of foreign blood . . . sweeping
into the bar ... [with] little sense of fairness, justice and honor as we
understand them.””® Another {(George Wickersham) wrote, “To think
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that those men, with their imperfect conception of our institutions,
should have an influence upon the development of our constitution,
and upon the growth of American institutions, is something that I
shudder when [ think of” In response, the established bar formed
professional associations, worked to increase bar admission standards,
and used character tests in an attempt to maintain the legal profes-
sion’s allegiance to the fading traditional conception of the constitu-
tional order.” Moreover, some lawyers for the new interests faced dis-
barment proceedings; some even suffered beatings.”® For instance,
when a New York attorney presented evidence to J. Edgar Hoover of
beatings and other repressive actions by federal agents against labor
organizers in 1919, Hoover responded by urging that the attorney be
disbarred for publicizing the evidence.™

By the mid-thirties, the changes in the legal profession began to take
institutional form. In 1936, the National Lawyers Guild was formed.
The Guild was created by progressive and radical lawyers who saw a
need for an organizational alternative to the conservative American
Bar Association, particularly as the latter continued to engage in racial
discrimination in the thirties.* Yet the American Bar Association itself
increasingly was pressed by. its members to take up the issue of civil
liberties and civil rights. In 1938, the organization created its Bill of
Rights Committee, which greatly increased the symbolic prominence
of the civil liberties issue in the broader organization. The Bill of Rights
Committee’s work was not only symbolic: it encouraged the Roosevelt
administration’s Justice Department to work more proactively in favor
of protection of civil liberties, and it collected complaints of violations
of civil liberties and passed them on to state and local bar associations
for investigation and action.*"

The changes in the legal profession in the years between the turn of
the century and the beginning of the New Deal, then, constituted the
beginning of the powerful tradition of progressive “cause” lawyering
that reached its peak during the Warren Court era and shortly after it.
The growing diversity of the US. legal profession in the teens and
twenties thus provided an important source of support for the cases
that constituted an emerging judicial rights agenda after 1917.

Just as the U.S. legal profession became significantly more ethnically
diverse after 1900, it became dramatically more diverse along gender
lines after 1965 as women increasingly chose law as a career. The num-
ber of women entering the legal profession began growing after the
early sixties and, by the mid-seventies, women had become a primary
source for the very rapid growth in the number of lawyers as a whole.*?
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Figure 42 Women Entering the Legal Profession in the United States
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The rapid growth in the number of women entering the legal profes-
sion in the late sixties and seventies is illustrated in figure 4.2.%

The entry of substantial numbers of women into the profession
transformed the base of support for women's-rights litigation. Cer-
tainly there were a few women lawyers in earlier years, and occasion-
ally they supported cases, even to the Supreme Court. In 1948, Anne R.
Davidow, for instance (who, along with her brother, served as general
counsel to the Reuther brothers and helped to organize the United
Auto Workers), took the case Goesaert v. Cleary to the Supreme Court
(unsuccessfully challenging a Michigan law banning from bartending
any woman who was not the wife or daughter of the bar owner).* But
Anne Davidow was an exception in these early years. Many of the
much larger number of new women lawyers in the seventies supported
the women's-rights cause and women’s-rights litigation, and their ef-
forts generated litigation campaigns that otherwise would not have
existed. Early women's-rights lawyers expressed frustration with what
they regarded as male lawyers’ lukewarm support and narrow concep-
tion of women's rights; to fill the void, the new women lawyers vigor-
ously pursued women's-rights litigation on a number of fronts.* Thus,
two female women's-rights lawyers who had just graduated from law
school argued the landmark abortion rights case Roe v. Wade (1973).%
Ruth Bader Ginsburg, a prominent attorney appointed to the Supreme
Court in 1993, directed the ACLUs Women's Rights Project in the
seventies and argued or otherwise supported many of the sex-
discrimination cases that reached the Supreme Court during that time,
among them the key early case Reed v. Reed (1971). The growth in the
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number of women lawyers beginning in the late sixties, then, provided
a new base of support for women's-rights litigation, just as the newly
diversifying profession a half-century earlier had pioneered the pro-
cess of “cause” lawyering.

Sources of Financing for Litigation Campaigns

Organized civil liberties groups provided the institutional direction
and support for rights litigation after 1916 but they lacked sufficient
resources to finance more than a few court cases. The financial support
for court cases came from one of two main sources. The first was pri-
vate philanthropy, in the early years donated by the American Fund
for Public Service and some wealthy individuals, and in later years
provided by major foundations, the Ford Foundation in particular.

Charles Garland’s American Fund for Public Service was created in
1922, and for a short time it supported key rights-advocacy efforts.®
Roger Baldwin, the director of the ACLU, became the director of the
new fund as well, and the original board of directors consisted largely
of members of the ACLU’s national committee.* Under Baldwin’s lead-
ership, there was little strategic focus; the Fund supported a wide array
of left-wing causes in the twenties and thirties. Nonetheless, the Fund
was the primary source of financial support for court battles directed
by the ACLU in the twenties.” In addition, as noted in my discussion
of the NAACP, the American Fund for Public Service, although luke-
warm in its support for the NAACP, provided the financing for that
organization's early legal research and litigation campaigns against ra-
cial segregation. The stock market crash of 1929 devastated the Fund,
however, and as a consequence its support for litigation dropped dra-
matically in the thirties. In 1942 the Fund’s board of directors dis-
solved it.

Other foundations, particularly the Ford Foundation, provided ma-
jor grants to organizations working in favor of civil liberties and civil
rights. The Ford Foundation gave $7.4 million to the National Legal
Aid and Defender Association from 1953 to 1972; $15 million to create
the pro—civil liberties Fund for the American Republic in 1952-53; $8.6
million to the Southern Regional Council from 1953 to 1977; $3.3 mil-
lion to the NAACP-LDF from 1967 to 1976; and $13 million for the
development of public interest law centers from 1970 to 1977.%

In addition, various states developed right-to-counsel policies that
provided support for legal defense and appellate litigation on behalf
of the criminally accused. The provision of counsel to poor people in
civil cases and to indigent defendants in criminal cases is a relatively
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old development in the United States. German immigrants developed
the earliest forms of legal aid in the late 1800s in New York City for
the purpose of protecting new immigrants from being victimized by
fraud. An early champion of legal aid, Arthur von Briesen, however,
expanded and institutionalized programs specifically to discourage
new immigrants from joining radical movements by persuading them
that the American legal system was fair. He argued that legal aid
“keeps the poor satisfied, because it establishes and protects their
rights; it produces better workingmen and better workingwomen, bet-
ter houseservants; it antagonizes the tendency toward communism; it
is the best argument against the socialist who cries that the poor have
no rights which the rich are bound to respect.”* The earliest forms of
legal aid in civil cases were informally organized, and it was not until
the sixties that a comprehensive national system was developed.

Providing defense counsel to indigent defendants developed later
than civil legal aid, largely after World War L. The first organization
providing counsel to indigent defendants was created in 1911 in Okla-
homa, followed by one in Los Angeles in 1914.* Undoubtedly the Su-
preme Court’s Powell v. Alabama decision in 1932 (and the publicity
around the Scottsboro case in general) reinforced and invigorated the
development of state policies on the right to counsel.* Supporters of
legal aid and the right to counsel argued that policies providing legal
representation to the poor were an effective rebuttal to criticisms that
the judicial system served only the wealthy. The New York Times, for
instance, declared that the Court’s decision in Powell “ought to abate
the rancor of extreme radicals while confirming the faith of the Ameri-
can people in the soundness of their institutions and especially the
integrity of the courts””* The Christian Century agreed, arguing that
had the Supreme Court upheld the convictions and death sentences,
“a pronounced swing toward economic and political radicalism . ..
would have been the inevitable result.”*

As these pressures grew, states passed laws expanding the provision
of counsel to indigent defendants. As early as the late twenties, and
continuing through the late fifties, various states began adopting laws
that required the provision of counsel to indigent criminal defendants.
Some provided counsel only in capital cases, as required by Powell;
other states went further, providing counsel to any indigent defendant
charged with a felony. Although these state programs were grossly in-
adequate given the needs of vast numbers of poor defendants, particu-
larly in states that provided counsel only in capital cases, they none-
theless provided a financial base for growing numbers of criminal
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appeals to the United States Supreme Court decades before similar
developments occurred in other countries.” By the late fifties, so much
had changed that advocates of a right to counsel for all felony defen-
dants could confidently declare that “the necessity for [legal] represen-
tation is generally recognized today” and that “any society which does
not afford the right to counsel gravely endangers judicial search for
truth and risks its replacement by the purge or the ceremonial frial.”*

The diffusion of state right-to-counsel policies covering felonies is
illustrated in table 4.1. By the late fifties, as the table shows, only six
states limited their right-to-counsel policies to capital cases; most
states guaranteed the right to counsel in felony cases, the standard that
the Supreme Court eventually constitutionalized in 1963 in Gideon v.
Wainwright.” The spread of such pelicies propelled a growing number
of criminal procedure cases onto the Supreme Court’s agenda. From
1957 through 1966 a significant proportion of criminal defendants be-
fore the Supreme Court were represented by government-provided at-
torneys.!®

Finally, in 1965 the federal government launched a major initiative,
the Legal Services Program, to supplement the spotty civil legal aid
programs provided on the state and local level. In the late sixties and
early seventies, the Legal Services Program developed a systematic
test-case campaign to bring about legal reform in policies directly af-
fecting the poor. As Susan Lawrence has shown, eighty cases financed
by the Legal Services Program reached the Supreme Court’s agenda; in
many, the Court announced landmark decisions that significantly in-
fluenced the development of the due process revolution.’ In the ab-
sence of the Legal Services Program it is highly likely that many of the
cases never would have reached the Court, as few such cases reached
the Court either before the Program was formed or after it was re-
placed in 1974 by the more conservative Legal Services Corporation.'®?

Additional financing for rights litigation has come from “fee shift-
ing"—use of defendants’ funds to pay attorneys’ fees for successful
plaintiffs—which is authorized in certain cases under both state and
federal legislation. By the early eighties, some 150 federal statutes au-
thorized the award of attorneys’ fees to private litigants who prevail
in court when seeking to enforce federal law, and many states had
similar legislation.'” The most important federal authorizations for fee
shifting are found in the Civil Rights Act of 1964, the Civil Rights At-
torney’s Fees Award Act of 1976, and the Equal Access to Justice Act
of 1982. These statutes are explicitly intended to encourage rights liti-
gation for the purpose of enforcing federal civil rights. Fee shifting
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Table 4.1 Protiferation of State-Level Right-to-Counsel Laws Covering Accused
Felons, 1929-1959

Nevada 1929 Utah 1943
Idaho 1932 West Virginia 1943
Washington 1932 Minnesota 1945
Indiana 1933 lowa 1946
Tennessee 1934 Kentucky 1946
Colorado 1935 Arxkansas 1947
Delaware 1935 Vermont 1947*
Georgia 1935 Wisconsin 1947
Illinois 1935 Wyoming 1947
Kansas 1935 Connecticut 1949
Montana 1935 Virginia 1950
New Jersey 1937 Michigan 1954
Oklahoma 1937 Texas 1954
Arizona 1939 New Hampshire ~ 1955*
Missouri 1939 North Carolina 1955
Ohio 1939 Maine 1956t
South Dakota 1939 Rhode Island 1956
California 1941 Maryland 1957
New Mexico 1941* Alabama b3
New York 1942 Florida by
Louisiana 1943 Massachusetts by
Nebraska 1943* Mississippi bt
North Dakota 1943 Pennsylvania by
Oregon 1943 South Carolina $

Sources: Beaney, Right to Counsel, 84-87; Special Committee, Equal Justice, appendix.

“Included only capital crimes and crimes punishable by three or more years imprisonment.

1By judicial decision.

$These states had not created comprehensive right-to-counsel policies by the end of the fifties. Sev-
eral other states that had already created right-to~counsel policies ran afoul of the Supreme Court’s
decision in Gideon v. Waimwright (1963) requiring states to provide counse] for indigents facing felony
charges. In the three years following the Gideon decision, the Court set aside convictions on the bems
of the new Gideon rule in cases arising from Alabama, Florida, Iilinois, Louisiana, Maryland, Mis-
souri, North Carolina, Ohio, Oklahoma, and Pennsylvania. See Lewis, Gideon’ Trumpet, 214.

clearly provides significant assistance to some rights litigants: several
public interest litigation groups have derived substantial portions of
their budgets from attorney fee awards.'* Nonetheless, the extent of
support provided to ordinary litigants should not be exaggerated, as
some research shows that, at least in constitutional tort cases, attor-
neys’ fees are rarely awarded to plaintiffs.'™

The Federal Government
Federal policies, particularly those of the Department of Justice and
the solicitor general, the second-ranking Department official, also have
significantly influenced the Supreme Court’s agenda. The solicitor gen-
eral screens cases lost by the federal government in lower courts, de-
ciding which to petition the Supreme Court to hear. In 1984, for in-
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stance, then-Solicitor General Rex Lee screened almost seven hundred
government cases, taking only forty-three to the Court.’ Of those
forty-three, the Court granted certiorari in thirty-three cases, a 76 per-
cent success rate for the solicitor general—far higher than the 4 percent
success rate for other petitions in the same term.!” For the 1925-1988
period, the Court granted certiorari in over 70 percent of the cases
supported by the Justice Department.'® Indeed, studies of the Court’s
certiorari process agree that the presence of the solicitor general as
petitioner greatly increases the likelihood that a case will be placed
on the Court’s agenda.'” Moreover, between 1959 and 1989, solicitors
general won over two-thirds of the Supreme Court cases in which they
participated."® The policies pushed by the federal government in its
litigation before the Supreme Court, therefore, have had a great impact
on the Court’s agenda and policy decisions.

Beginning in the thirties, the Justice Department increasingly advo-
cated clear policy programs in the Supreme Court, and its strong sup-
port for civil rights in the late forties, fifties, and sixties encouraged
the Supreme Court to devote sustained attention to civil rights."! After
initially rebuffing pressure from civil rights groups for federal prose-
cutions of civil rights violations in the South, the Justice Department
gradually began developing a civil rights program in the late thirties
in response to growing pressure from organized labor, African Ameri-
cans, and some elements of the legal profession."? In 1938, the Justice
Department initiated a prosecution against coal companies in Ken-
tucky for violating the rights of coal miners to speak and hold public
meetings.™ In 1939 Attorney General Frank Murphy, following sug-
gestions by President Roosevelt as well as his own political commit-
ments, created the Civil Liberties Unit of the Department’s Criminal
Division (soon renamed the Civil Rights Section and now called the
Civil Rights Division) and charged it with enforcing long-dormant Re-
construction-era federal civil rights laws."* The new section developed
a careful strategy to expand federal protection for civil liberties and
civil rights: under Murphy’s direction, section lawyers developed an
analysis of federal enforcement power under old Reconstruction-era
statutes, and then pursued test cases in the courts to vindicate their
positions. In the test-case strategy, the section worked primarily to
bring cases concerning lynchings, police brutality, and involuntary ser-
vitude and peonage in the South, several of which reached the Court
in the forties and fifties."® In the late forties, Attorney General Tom
Clark reinvigorated federal support for civil rights as part of an effort
to shore up support for Truman’s administration among northern

The Support Structure and the U.S. Rights Revolution 63

blacks."® As Clayton shows, the Justice Department’s new commitment
to civil rights led to its development of an amicus brief in support of
the NAACP's case in Shelley v. Kraemer (1948),"” which was followed
by similar briefs in a string of other NAACP cases. In the Eisenhower
administration, the Justice Department under Attorney General Her-
bert Brownell continued its support of civil rights, filing crucial briefs
in Brown (1954) and other civil rights cases."® Moreover, during the
crucial period leading up to the Court’s decision in Brown, Justice
Frankfurter and Philip Elman, a lawyer in the solicitor general’s office
(and former Frankfurter clerk) cooperated closely in developing strate-
gies and counting votes in pursuit of a pro—civil rights decision on
school segregation.'®

After Brown, the Justice Department’s influence over the Court’s
rights agenda deepened even further. The Department played a major
role in the late fifties and sixties in pushing the civil rights agenda by
supporting litigation against racial segregation and by pushing legis-
lation that both expanded its own powers to fight segregation and
also broadened the scope of civil rights.’ As Robert Dixon observed,
participation by the Justice Department in civil rights cases brought
by private plaintiffs “strengthen[ed] their cases through the addition
of federal legal resources’'? After the Department pushed for and
gained the authority under the 1964 Civil Rights Act to bring suit in
its own name in discrimination cases, its direct participation in civil
rights litigation before the Court grew dramatically.'” In addition, in
the sixties the Justice Department supported major expansions in the
scope of statutory protection for civil rights, thereby providing the
foundation for a new wave of litigation.

Thus, as Cornell Clayton has argued, “[tlhe executive branch origi-
nally supported—even drove—the Supreme Court in its new political
role” particularly by pushing civil rights cases onto the Court’s agenda
and by urging the Court to broaden its support for civil rights.'> On
the other hand, the Justice Department’s early enforcement of civil
rights in local communities should not be exaggerated. In the forties,
even after creation of the Civil Rights Section, the Justice Department
hesitated to intervene vigorously in actions against lynching in the
South and, as Michal Belknap observed, “characterized its own policy
as one of ‘strict self-limitation.’” > Nonetheless, in the late forties, Tru-
man’s Justice Department became increasingly active on the issue, par-
ticularly by pressing race-discrimination cases onto the Supreme
Court’s agenda.

By the late sixties, actions by the federal government also contrib-
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uted to the support structure for women’s rights. In 1964, Congress
passed Title VII of the Civil Rights Act, which banned employment
discrimination against women and became the basis for Supreme
Court case law on sexual harassment. Title VII's establishment of the
Equal Employment Opportunities Commission (EEOC) to implement
the law, and Congress’s authorization in 1972 of the EEOC to initiate
lawsuits in its own name, affected the judicial agenda. Like the Equal
Opportunities Commission in England, the EEOC in the United States
provided an important extrajudicial source of financial and legal re-
sources for appellate litigation.

Supplementing such legislation, Presidents johnson and Nixon is-
sued a number of executive orders directing the federal bureaucracy to
implement rules against sex discrimination. The Nixon administration
directed a review of the hiring practices of higher education institu-
tions and, on the basis of the review, brought hundreds of suits in
lower courts against such institutions.’ While such policies did not
directly affect the Supreme Court’s agenda, they shaped the legal and
political environment in which the Court began to take women's-
rights cases.

The Impact of Judicial Policies on the Support Structure

The broadest changes in the U.S. support structure thus have sources
in civil society and governmental policy that are largely independent
of the Supreme Court’s influence. Nonetheless, some Supreme Court
policies have influenced developments in the support structure. Both
Wasby and McCann have explored in rich and nuanced detail the vari-
ous effects of judicial policies on rights-advocacy organizations and
movements.'?” First, favorable judicial decisions typically have encour-
aged rights-advocacy organizations and lawyers to invest further re-
sources in rights litigation. For instance, the Courts pro—ivil liber-
ties decisions in the early thirties—Near v. Minnesota (1931), Stromberg
v. California (1931), and Powell v. Alabama (1932)'*®—encouraged the
ACLU and its cooperating attorneys to continue their litigation cam-
paigns;'* similarly, Brown v. Board of Education (1954)"™ and subsequent
decisions encouraged civil rights organizations and private founda-
tions to invest substantial resources in further litigation campaigns.!

Additionally, some judicial decisions have contributed directly to the
creation of resources for litigation. The Court’s right-to-counsel deci-
sions in Gideon v. Wainwright (1963)'* and subsequent cases contrib-
uted directly to the deepening of institutional resources for criminal
procedure litigation. The Court’s decision protecting the right of organ-

The Support Structure and the U.S. Rights Revolution 65

izations (specifically the NAACP) to support litigation on behalf of
their members, and the decision upholding the award of attorneys’
fees under the Civil Rights Act of 1964, directly encouraged litigation
by rights-advocacy organizations and contributed to their resource
base.’® Similarly, the Court’s various decisions in the sixties loosening
the rules on standing and class actions broadened access by organized
group litigants to the judicial agenda. Nonetheless, in 1975, a more
conservative Supreme Court undermined previous judicial expansions
of the fee-shifting system by ruling that courts had no authority to
award attorneys’ fees to successful plaintiffs unless specifically author-
ized by statute to do s0."* Congress responded by enacting the Civil
Rights Attorney’s Fees Award Act, discussed earlier.

Although favorable judicial decisions have clearly contributed to the
support structure, decisions against rights claims, perhaps surpris-
ingly, often have not directly eroded that structure. This phenomenon
supports my contention that the support structure’s base is broader
than judicial policies alone. In the twenties, the ACLU faced repeated
negative decisions from the Supreme Court, only to return to the Court
with additional cases. Had the ACLU's strategies been determined by
the Court’s policies, Stromberg would never have reached the Court.
Similarly, as a civil rights litigator told Wasby, “Many cases have gone
forward anyhow [in spite of apparent opposition from the Supreme
Court], or Brown wouldnt have happened.”'* Thus, although the
Supreme Court’s decisions matter, “litigators may attempt to change
such patterns.” %

The Impact of the Support Structure

The developments in the support structure for legal mobilization that
are described earlier in this chapter have been crucial to the emergence
of judicial revolutions in freedom of speech and the press beginning
around 1918, in criminal procedure beginning in the early thirties, and
in women’s rights in the early seventies. In each era, the Court’s agenda
responded to litigants availing themselves of newly developed re-
sources for litigation.

The growing support structure for legal mobilization provided a key
foundation for the rights revolution in two ways. First, the develop-
ment of support for constitutional rights litigation propelled new civil
liberties and civil rights claims onto the Court’s agenda. Few civil liber-
ties or civil rights cases reached the Court’s agenda before about 1918.
The few that reached the agenda remained isolated complaints, hardly
part of a sustained uprising of organized litigation. By around 1918,



66 Chapter Four

however, an increasing number of organized groups, aided by an in-
creasingly diverse legal profession, forcefully began pressing rights
cases onto the Court’s agenda. The ACLU led the effort, and other
organizations followed or worked closely with the ACLU. By the early
thirties, the NAACP had launched its strategic campaign against racial
segregation, and the Jehovah’s Witnesses had begun their campaign to
defend door-to-door and street-corner proselytizing.

Developments in the support structure also propelled criminal pro-
cedure cases onto the Court’s agenda. By the late twenties, several or-
ganized groups began attacking, partly through litigation, abuses in
the criminal justice process, particularly racial discrimination by police
and courts. In 1929, President Hoover created the Wickersham Com-
mission to report on the state of the criminal justice system.'” The
ACLU'’s director succeeded in having leading members and supporters
of the ACLU appointed to write the portion of the Commission’s study
devoted to the police. The ACLU researchers drew on previous re-
search by the ACLU and released a report titled Lawlessness in Law
Enforcement, which, as Samuel Walker observed, “created a national
sensation, overshadowing all the other ten commission reports.”'* The
report shocked many people; particularly legal and judicial elites, be-
cause it documented that police departments regularly used the “third
degree” —physical and psychological coercion—against criminal sus-
pects. The second key development that placed law enforcement prac-
tices on the national agenda was the Scottsboro case. The litigation
around the Scottsboro case continued for years after the initial Su-
preme Court decision in 1932 and helped to focus attention in the legal
community on various problems in the criminal justice process. Addi-
tionally, the Justice Department’s Civil Rights Section, as noted earlier,
supported civil rights and liberties litigation on a range of matters,
particularly discrimination in the criminal justice process, and a num-
ber of the cases reached the Supreme Court. The Section heavily publi-
cized its work against racial discrimination in the South and pursued
a number of cases arising from problems in the justice system in south-
ern states.' Finally, the growth of state right-to-counsel policies pro-
vided new resources for criminal appeals, so much so that many of the
criminal procedure cases reaching the Supreme Court by the fifties
were argued by government-sponsored attorneys. In the absence of
these various sources of support, it is very likely that few criminal
procedure cases would have reached the Supreme Court.

Similar developments in the support structure for women’s-rights
litigation help to explain the judicial revolution in women's rights just
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as the Court’s majority began shifting toward the right. Before 1970, a
broad base of support for women's-rights litigation simply did not ex-
ist. But, as the women’s movement developed after the mid-sixties, sev-
eral new developments occurred—the number of women's-rights or-
ganizations and the number of women entering the legal profession
grew dramatically—creating, for the first time in American history, a
strong support structure for women’s-rights litigation. The new sup-
port structure propelled a range of women's-rights issues onto the Su-
preme Court’s agenda and thus, just as the Court’s majority became
increasingly conservative, it faced a rising tide of women's-rights litiga-
tion and a public mood increasingly supportive of women's rights.

By 1971 women's-rights litigators, unlike earlier civil rights and lib-
erties litigators, were not inventing a new weapon against discrimina-
tion: they could model their litigation campaigns on earlier successful
campaigns in many other policy areas. The Warren Court’s egalitarian
rulings on racial discrimination, and the litigation campaign of the
NAACP-LDF, provided inspiration and practical guidelines for the
women’s-rights litigators in the seventies." For these reasons, the judi-
cial revolution in women's rights advanced far more rapidly than had
the earlier developments in freedom of speech and race discrimina-
tion. Although some legal issues remained open to debate, both the
justices and the litigators knew well the nature of the process in which
they were participating, for it had been done many times before. Thus,
once the Court had signaled clearly its willingness to question sex
discrimination on constitutional grounds, litigation moved rapidly.

In early developments in each phase of the rights revolution, the
justices often had not clarified and solidified their attitudes on a par-
ticular issue before its regular appearance on their agenda. Justice
Holmes’ flip-flop on freedom of speech is perhaps the most famous
example of this judicial uncertainty. In 1919 Holmes wrote the Court’s
opinion in a unanimous decision upholding Charles Schenck’s crimi-
nal conviction, over First Amendment objections, for distributing anti-
draft leaflets.'*! Holmes's opinion held that Congress had the authority
to criminalize criticism of the military draft during wartime. As several
legal scholars and historians have recently observed, Holmes’s opinion
in Schenck followed conservative prewar free speech jurisprudence,
which authorized government restrictions of any speech having a “bad
tendency” ' Yet litigants continued to bring free speech cases arising
out of antiwar protests to the Court. Harvard professor Zechariah
Chafee developed a strong defense of freedom of speech, and Holmes
soon reversed his conservative position and began to use dissenting
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opinions to articulate a libertarian defense of free speech.'® Holmes’s
judicial attitude toward freedom of speech seems either remarkably
malleable or, more plausibly, not clearly developed before the prolif-
eration of free speech litigation confronting the Court in the post-
war years. The birth of other issues through newly developing litiga-
tion similarly has forced the justices to develop new jurisprudential
and policy positions. Everson v. Board of Education (1947),' as J. Wood-
ford Howard showed, presented the Court with establishment clause
claims that it had not previously faced, and the justices, with no prior
experience in the matter, shifted votes and jurisprudential positions
during conference discussions of the case. “Ideological hardening
came later,” as Howard observed; “time and litigation may be neces-
sary for implications to be perceived and attitudes to harden in a case-
law system.”'* As these examples illustrate, the justices’ policy prefer-
ences, at least during the early development of a new judicial agenda,
developed in response to new cases placed on their agenda by out-
side litigants.

In the context of frequent litigation on any particular issue, of course,
the justices typically have developed clear attitudes and sharp divi-
sions. And in those circumstances, the replacement of justices may pro-
duce substantial effects on the judicial agenda. In the area of criminal
procedure, for example, the replacement of liberal justices by conserva-
tives in the late sixties and early seventies produced a dramatic shift
in the agenda. The liberal justices of the sixties had granted certiorari
in criminal cases mainly to claims brought by defendants for the pur-
pose of overturning convictions and expanding procedural rights; the
new conservative majority, by contrast, began granting certiorari in
cases brought by prosecutors for the purpose of reinstating convictions
and narrowing procedural rights. But such a dramatic shift was pos-
sible only because there existed a steady stream of criminal appeals
supported by a broad support structure.

The second way in which the growing support structure for legal
mobilization influenced the rights revolution is by supporting contin-
ued litigation, in response to landmark decisions, that capitalized on
openings offered by the justices. In the absence of a vibrant support
structure, landmark decisions remain isolated events, neither imple-
mented nor developed through further litigation. The Supreme Court’s
early decision in Strauder v. West Virginia (1880) banning race discrimi-
nation in jury selection, for instance, remained a lonely, isolated pre-
cedent before the development of a support structure for litigation
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against race discrimination in the criminal justice system.'* Similarly,
as we shall see in the following chapters on India, after 1977 the Indian
Supreme Court’s decisions on due process have been as revolutionary
as the leading decisions of the Warren Court, but the Indian rights
revolution has failed to develop because of the support structure’s
weaknesses. By contrast, the U.S. support structure responded with
speed and vigor to the Court’s landmark rights decisions of the sixties.

Conclusion

The rights revolution in the United States, as I have shown in this chap-
ter, has developed within a broader political economy of litigation.
The growth of a support structure for legal mobilization——consisting
of rights-advocacy organizations, a diverse and organizationally so-
phisticated legal profession, a broad array of financing sources, and
federal rights-advocacy efforts—propelled new rights issues onto the
Supreme Court’s agenda.

Although judicial policies undoubtedly contributed to the develop-
ment of that support structure, changes in the support structure have
typically resulted from forces that are broader than the Court’s policies
alone. The major rights-advocacy organizations were formed during
the wave of institution building in the early twentieth century, and
the interest group system diversified tremendously as part of broader
changes in American society in the post-World War Il period; the legal
profession diversified due to the development of law schools and ma-
jor demographic changes in American society; and the growth of foun-
dation funding for rights advocacy reflected the rise of the founda-
tions themselves.

The great expansion of support for rights litigation could not, by
itself, have produced the transformation of the Court’s agenda. The
Court has aided some developments in the support structure and not
others and has thereby influenced long-term developments in the
agenda. Thus the Court’s civil liberties decisions of the early thirties
encouraged ACLU lawyers to continue pursuing rights litigation. By
the fifties, the support structure for rights litigation had deepened and
broadened significantly; in that context, the liberal court majorities of
the fifties and sixties produced a major transformation in the agenda.
The Brown decision transformed the entire field of civil rights litiga-
tion, and the Court’s procedural decisions of the sixties on standing,
class actions, and the award of attorneys’ fees provided significant sup-
port for liberal rights-advocacy organizations and lawyers. But the de-
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velopment and persistence of a broad support structure for rights liti-
gation was a crucial condition for even those supportive judicial
decisions. Of the countries in this study, and arguably of the countries
in the world, that support structure developed the earliest and the
most substantially in the United States, and on its foundation the Su-
preme Court has built the U.S. rights revolution.

FIVE

India: An Ideal Environment

for a Rights Revolution?

In the late seventies, Indian journalists revealed evidence of shocking
abuse in the nation’s prisons. Prison guards beat and tortured prison-
ers, sometimes using bicycle spokes and battery acid to cause blind-
ness, and some prisons kept the criminally accused behind bars for
years without trials, often far beyond the maximum sentence for their
alleged crimes. The Supreme Court of India heard several cases arising
from these allegations and handed down landmark decisions ex-
tending constitutional rights to prisoners.!

The prisoner rights cases were part of a dramatic attack on violations
of individual rights begun by the Indian Supreme Court in the late
seventies. The supposed judicial activism of American courts seems
almost conservative by comparison to the Indian Court’s leading deci-
sions. By 1987 the Indian Supreme Court had ordered a complete re-
form of the country’s prison administration and created, among other
things, a constitutional right to a minimum wage,” a constitutional
right to counsel (“free legal aid”) in criminal cases,” and broad new
remedies against destruction of the environment (for instance, in 1987
the Court ordered the immediate shutdown of twenty tanneries emit-
ting pollutants into the Ganges River).* The Indian Supreme Court
clearly tried to spark a rights revolution—but little happened.

As I shall show in the next chapter, the Indian rights revolution re-
mained stunted, limited to a few Supreme Court decisions that were
in large part neither fleshed out by later cases nor implemented in
practice. The best explanation for that lack of energy, 1 shall show, is
the weakness of the Indian support structure for legal mobilization.
But first, this chapter shows that the key conditions identified by the
conventional explanations—rights consciousness, judicial indepen-
dence and the presence in the constitution of rights guarantees, and
rights-supportive judges—all were met by 1978. Indians have increas-
ingly framed their aspirations in the language of rights, the Indian
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effect five years after it comes into force or on such earlier date as

may be specified in the declaration.
(4) Parliament or a legjislature of a province may re-enact a decla-

ration made under subsection (1).
(5) Subsection (3) applies in respect of a re-enactment made un-

der subsection (4).

NOTES

Citations to case reporters use the abbreviations listed below.

AC Law Reports, Appeal Cases (United Kingdom)
AIR...5C  All India Reporter, Supreme Court Division
All ER All England Law Reports
DLR Dominion Law Reports (Canada)
ECR European Court Reports
EHRR European Human Rights Reports
E. Supp. Federal Supplement (United States)
IRLR Industrial Relations Law Reports (England)
ICR Industrial Court Reports (England)
KB Law Reports, King’s Bench Division
La. Ann. Louisiana Annual Reports
QB Law Reports, Queens Bench Division
SCALE Supreme Court Almanac (India)
sCC Supreme Court Cases (India)
SCR Supreme Court Reports (India)
SCR Supreme Court Reports (Canada)
us. United States Reports
WLR Weekly Law Reports (England)
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